OFFICE OF THE ATTORNEY GENERAL - 1/11/2018 (ANNOTATED)

SYNOPSIS:

This Dbill would substantially improve,
strengthen, and clarify the Alabama Ethics Act. The
bill codifies existing law, including the decisions
of the Alabama Supreme Court and the Alabama Court
of Criminal Appeals, as well as various advisory
opinions from the Alabama Ethics Commission. The
bill achieves three important goals: (1)
encouraging honest people to serve in government by
clearly defining the line between legal and illegal
activity; (2) creating a clear and definite process
through which people serving 1in government can
obtain guidance regarding where a particular
situation falls on that line; and (3) ensuring that
those persons who violate the public’s trust are
held accountable.

Specifically, the Act has been revised as
follows: Improves the definition of “principal” to
make clear that any person 1in a business that
directs the activities of a lobbyist is a
principal, while others in the Dbusiness or on

boards are not necessarily principals. This bill
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also gives the Ethics Commission more flexibility
in identifying principals in disclosure forms.

Enforcement for minor violations are improved
by giving the Ethics Commission and Attorney
General or appropriate District Attorney more
flexibility, subject to specified criteria, in
resolving minor violations through administrative
resolutions for public employees. The minor
violation maximum has also been increased from $250
to $1,500 for public officials and the maximum
administrative fine 1s increased to $6,000, which
is the same maximum fine as a misdemeanor.

This bill also narrows the Act’s application to
lower level public employees to ease compliance and
improve enforcement. To that end, this bill exempts
grade school teachers, higher education athletic
coaches, police officers, firefighters, and other
first responders from the limitations on taking
things of wvalue from lobbyists and principals,
filing statements of economic interest, and asking
a lobbyist for something. Other lower level public
employees are also exempted from filing statements
of economic interests and the bill further provides
discretion for the Ethics Commission and the
Attorney General to exempt any class of public
employee supervisors, subject to certain criteria.

The definition of Y“Yde minimis” is increased
from $25 per occasion/$50 per year to $50 per

occasion/$250 per vyear, which was the previous
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limit dimposed on ©principals for meals, food,
beverages, etc. The bill specifically allows public
officials and public employees to ask for and take
items of de minimis wvalue.

The Ethics Commission is given more flexibility
in determining what is and what 1is not a widely
attended event, subject to certain criteria. The
Commission is also required to develop
administrative rules and regulations, subject to
public view and comment, to govern widely attended
events. A Caucus lunch exception is added to exempt
that activity from the definition of “widely
attended events”.

The definition of “thing of wvalue” has been
substantially improved. This bill recognizes that
part-time legislators and other similarly situated
public officials should be able to obtain economic
and professional opportunities available to private
citizens, so long as the public’s confidence in the
integrity of government is maintained. The bill
makes clear the things that public officials may
ask for or take if they are not related to their
public service and things they may ask for or take
as long as the asking or taking is not corrupt as
defined in this bill.

For example, a newly elected legislator should
not be required to quit his or her career Jjob for a
company simply because the employer is a registered

principal. Consequently, the compensation and other
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benefits exemption must both be clear so that
honest public officials and public employees can
have confidence that their actions do not violate
the Act and also strong in order to protect the
public’s trust in their government, as well as to
prevent wrongdoers from exploiting the Act. To
achieve these goals, this bill updates the
definition of “business with which a person is
associated” to expressly include those businesses
with which the public official or public employee
is a consultant.

This bill makes clear that full-time economic
development professionals are not lobbyists and
therefore do not have to register and that the
Ethics Commission and Public Service Commission are
regulatory bodies and that their members may not
vote with a conflict of interest.

The definition of “conflict of interest” has
been updated and improved to codify the current
law, as well as deleting the superfluous definition
in 36-25-5(f) .

This bill, and its companion Fair Campaign
Practices Act bill, also make clear what it means
to convert a campaign contribution to personal use.
The companion FCPA bill incorporates the Ethics
Commission’s previous advisory opinion on this
issue and amends Section 17-5-7. This bill repeals

Section 36-25-6 to avoid duplicative statutes
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criminalizing personal use of campaign
contributions.

This bill makes clear that public employees at
universities and board of trustee members may
conduct fundraising for a school from anyone,
including lobbyists and principals.

The definition of “mantle of office” has been
added to this bill. That term was not formally
defined 1in the Act, even though it has been
routinely used by the Ethics Commission.

This bill strengthens the Act by making clear
that public officials cannot take anything for a
corrupt purpose and may not be corruptly
influenced, as well as forbidding public officials
from taking any money, other than their state
paycheck, for doing their public Jjob. Likewise,
this bill makes clear that public officials cannot
be 1lobbyists at the same time. Revolving door
provisions have also been clarified.

This bill provides a broad definition of
“official action” and “official act”, which 1is
consistent with the principles of federalism and a
sovereign State’s role in setting the standards of
good government for state and local officials.

The operation of the Ethics Commission has also
been improved by overruling previous opinions of
the Commission that are inconsistent with this
bill. Additionally, this Dbill requires formal

opinion requests to be submitted under oath and
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with all material facts, limits informal opinions
to only advice covered by a previous formal
opinion, and requiring the Commission to develop a
questionnaire form to facilitate good faith
disclosure by opinion requestors. Secrecy
requirements for complaints filed with the
Commission have also been improved consistent with
the First Amendment.

Other improvements include requiring Ethics
training for the first year of each new
quadrennium, allowing for virtual attendance for
training through a webinar for lobbyists, allowing
public officials and public employees to set up a
legal defense fund with the Ethics Commission while
prohibiting lobbyists and principals from donating
to the fund, allowing the Commission to have more
flexibility in developing statement of economic
interests forms, subject to a minimum “floor” of
disclosures, including two separate forms for
public officials and public employees, allowing the
Commission and the Attorney General to remove
sensitive information from public scrutiny to

ensure the safety of minor children and law

enforcement, prevent identity theft, prevent
irreparable harm to businesses, and protect
constitutional rights. Reasonable enforcement

measures are established to ensure good faith
compliance with statement of economic interests

rules.

Page 6



© 00 ~N oo o B~ W N

N T S T T N T N T N T N R N R N R e T T = S ~ S S S S T
© ® N o O R WN P O © 0N o U~ W N Rk O

Deterrence and enforcement of the Act is also
improved by prohibiting anyone convicted of a
felony Ethics Law violation after the Act is passed
from ever registering as a lobbyist, increasing the
statute of limitations for felonies from 4 to 6
years to be in line with the statute of limitations
for theft of public funds, and allowing all things
of value or illegal personal gain to be recovered
as restitution to the State General Fund.

Amendment 621 of the Constitution of Alabama
of 1901, now appearing as Section 111.05 of the
Official Recompilation of the Constitution of
Alabama of 1901, as amended, prohibits a general
law whose purpose or effect would be to require a
new or 1increased expenditure of local funds from
becoming effective with regard to a local
governmental entity without enactment by a 2/3 vote
unless: it comes within one of a number of
specified exceptions; it is approved Dby the
affected entity; or the Legislature appropriates
funds, or provides a local source of revenue, to
the entity for the purpose.

The purpose or effect of this bill would be
to require a new or increased expenditure of local
funds within the meaning of the amendment. However,
the Dbill does not require approval of a local
governmental entity or enactment by a 2/3 vote to
become effective because it comes within one of the

specified exceptions contained in the amendment.
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A BILL
TO BE ENTITLED

AN ACT

Relating to ethics; to amend Sections 36-25-1, 36-25-2, 36-25-
3, 36-25-4, 36-25-4.2, 36-25-5, 36-25-5.1, 36-25-5.2, 36-25-7,
36-25-8, 36-25-9, 36-25-10, 36-25-11, 36-25-12, 36-25-13, 36-
25-14, 36-25-15, 36-25-17, 36-25-18, 36-25-19, 36-25-23, 36-
25-24, 36-25-26, and 36-25-27, of the Code of Alabama 1975; to
add Sections 36-25-3.1, 36-25-3.2, 36-25-3.3, 36-25-4.4, 36-
25-7.1, and 36-25-7.2, to the Code of Alabama 1975, and to
repeal Sections 36-25-1.1 and 36-25-6 of the Code of Alabama
1975, to substantially amend the Alabama Ethics Act; to revise
existing definitions and add new definitions; to specify when
gifts or other income are not a thing of value; to exempt
certain public education and police and first responder
employees from specified provisions of the code of ethics; to
allow caucuses to solicit and receive meals from a lobbyist or
principal in limited circumstances; to authorize the creation
of legal defense funds; to prohibit use of the mantle of
office, as defined, for personal gain; to create the crime of
extortion of a public official or public employee; to revise
the filing requirements for statements of economic interests
for public officials and public employees; to provide for
redacting of statements of economic interests; to prohibit a
person convicted of a violation of the code of ethics from
being registered as a lobbyist; and in connection therewith

would have as its purpose or effect the requirement of a new
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or increased expenditure of local funds within the meaning of
Amendment 621 of the Constitution of Alabama of 1901, as
amended.
BE IT ENACTED BY THE LEGISLATURE OF ALABAMA:
Section 1. Sections 36-25-1, 36-25-2, and 36-25-3 of
the Code of Alabama 1975, are amended to read as follows:
"§36-25-1.

"(a) This chapter shall be known and may be cited as

the Alabama Ethics Act.

"(b) Whenever used in this chapter, the following
words and terms shall have the following meanings:
" (1) BUSINESS. Any corporation, partnership,

proprietorship, firm, enterprise, franchise, association,

organization, self-employed +individwat person, business,

union, committee, club, or other organization, or any other

legal entity of any kind or character, non-profit or for-

profit. The term includes a given entity's subsidiaries,

affiliates, parent corporations, related companies, or holding

companies.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill clarifies the definition of business by adding
to the list of entities covered under the definition so as to
make explicit that it 1is intended to include all forms of
legal entities. This revised definition 1is intended to be
consistent with the original intent of the definition in the
Act, as well as the manner 1in which the term has been
interpreted and applied.

"(2) BUSINESS WITH WHICH THE PERSON IS ASSOCIATED.

Any business of which the person or a member of his or her
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family is an officery; ownery; partnery; board of director

membery; employee, including an independent contractor or a

consultant; or holder of more than five percent of the fair

market value of the business.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill clarifies the definition of business with which
the person is associated by explicitly stating that
independent contractors and consultants are included within

4

the term “employee.” This revised definition is intended to be
consistent with the original intent of the definition in the
Act, as well as the manner 1in which the term has been
interpreted and applied.

"(3) CANDIDATE. This term as used in this chapter
shall have the same meaning ascribed to it in Section ++—22A-2
17-5-2.

"(4) COMMISSION. The State Ethics Commission.

"(5) COMPLAINT. Written allegation or allegations
that a violation of this chapter has occurred.

"(6) COMPLAINANT. A person who alleges a violation
or violations of this chapter by filing a complaint against a

respondent.

"(7) CONFIDENTIAL INFORMATION. Information that is

available to a public official or public employee by virtue of

his or her public position and is not generally available to

the public. A——ecomplaint—filed pursuant—te—thisechapters
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ATTORNEY GENERAL’S ANNOTATIONS:
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This bill revises this definition

strengthen Section 36-25-8.

confidential information for private financial gain.

definition 1in this bill fixes

that “confidential information” only included complaints filed

with the Ethics Commission.

longer necessary because all complaints are now subject to the

Grand Jury Secrecy Act.

"(8) CONFLICT OF INTEREST. a.

The old definition

improve and

That section prohibits the use of

the statutory interpretation

A conflict on the

part of a public official or public employee between his or

her private interests and the official responsibilities

inherent in an office of public trust. A—eenfiie
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o—whieh—he—or——shebelongs+ A conflict of interest shall

exist when a public official or public employee,

family member

of the public official or public employee,

or any business

with which the person is associated is uniquely affected by

any pending or proposed legislation,

official action or

withholding of official action,

or decision by a public

official or public employee in the discharge of his or her

official duties. For purposes of this paragraph,

the term

"uniquely affected" means affected individually or as a member

of a small class, but not equally with other members of a

large class or in the same manner as the entire community.
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"b. A conflict of interest shall not include any of
the following:
"&~ 1. A loan or financial transaction made or

conducted in the ordinary course of business and on terms

generally available to the public.

"b+— 2. An occasional nonpecuniary award publicly
presented by an organization for performance of public
service.

"e- 3. Payment of, or reimbursement for, actual and

necessary transportation and lodging expenses, as well as

waiver of registration fees and similar costs, to facilitate

the attendance of a public official or public employee, and

the spouse of the public official or public employee, at an

educational function or widely attended event of which the

person is a sponsor, provided that:

i. the public official or public employee

meaningfully participates in the event as a speaker or a panel

participant by presenting information related to his or her

agency or matters pending before his or her agency;

ii. the public official or public employee performs

a ceremonial function appropriate to his or her official

position; or

iii. the public official’s or public employee’s

attendance at the event is appropriate to the performance of

his or her official duties or representative function. Payment
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"é~ 4. Any contribution reported under Chapter 5 of

Title 17, a contribution to an inaugural or transition

committee, a campaign contribution for a federal election

which is otherwise lawful, or a contribution to a legal

defense fund. Arrecampaicer—econtribution e T dd e
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ATTORNEY GENERAL’S ANNOTATIONS:

A fundamental principle in the Ethics Act 1is to require
“poublic officials to be independent and impartial.” § 36-25-

2(a) (1), Ala. Code (1975). But “public confidence 1in the

integrity of government” “is impaired whenever there exists a
conflict of interest between the private interests of a public

official or public employee and the duties of the public

official or public employee.” §§ 36-25-2(a) (4), 36-25-2(a) (5).

Accordingly, “[t]he public interest requires that the law

protect against such conflicts of interest and establish

appropriate ethical standards with respect to the conduct of

public officials and public employees 1in situations where

conflicts exist.” § 36-25-2(a) (6) .
To effectuate these principles “essential to the proper
of democratic §$ 36-25-2(a) (1), the

operation government”,

Page 13



© 00 ~N oo o B~ W N

S T N B N N T N T N e N e N N N T i o e =
©® ~N o B~ W N kP O © 0o N o o~ W N Pk O

Legislature long ago passed a law prohibiting any legislator
from voting on “any legislation in which he or she knows or
should have known that he or she had a conflict of interest.”
$ 36-25-5(b). The current Ethics Act defines this term in two
places, which 1is problematic for several reasons. This bill
provides one, clear definition to the term “conflict of
interest”.

This change would make it clear that a legislator cannot
participate or vote on any legislation that uniquely affects
the public official, the public official’s family, or the
public official’s business, unless the public official’s
interest is affected in same manner that it affects everyone
else. For example, a residential architect serving 1in the
legislature may properly vote on legislation affecting the
large class of all architects in Alabama, but 1is prohibited
from voting on legislation that only affects the smaller class
of residential architects. Thus, a residential architect
legislator could vote for legislation decreasing license fees
for all architects, but not a bill that only lowers fees for
residential architecture licenses. This definition codifies
decisions of the Alabama Supreme Court. See Opinion of the
Justices No. 368, 716 So.2d 1149 (Ala. 1998),; Opinion of the
Justices No. 317, 474 So.2d 700 (1985).

Lastly, stylistic changes have been made to the
subparagraph stating what 1is not a conflict of interest in
order to mirror 1its counterpart 1in the exceptions to the
definition of a “thing of value”. It does not change existing

law.
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"(9) CORRUPTLY INFLUENCE or CORRUPT PURPOSE. A bad

or improper purpose, motive, or action in connection with an

expected or actual breach of some official responsibility to

the government or the public at large.

ATTORNEY GENERAL’S ANNOTATIONS:

The current Ethics Act defines corrupt in Section 36-25-
7(e). This bill replaces that definition and applies it to the
entire Act. The federal system has developed the meaning of
the word “corrupt” in several contexts. First, federal courts
agree that "“[a] fundamental component of a corrupt act is a
breach of some official duty owed to the Government or to the
public at large.” United States v. Ford, 435 F.3d 204, 211 (2d
Cir. 2006). There is also agreement that the word “corrupt” is
synonymous with the words "“bad” or “improper”. See United
States v. Kay, 513 F.3d 461 (5th Cir. 2008) (upheld Foreign
Corrupt Practices Act jury instruction defining corrupt as a
“bad” or “improper” purpose”).

In the context of a federal tampering with a witness
charge, 18 U.S.C. 1512, the phrase “corruptly persuades” was
explained as follows:

The word “corruptly”  has several different

meanings. Its root, the adjective “corrupt,” 1is

defined as morally degenerate and perverted and
characterized by improper conduct (as bribery or

the selling of favors). The verb ‘“corrupt” has

both transitive, as to change someone from good

to bad in morals, manners, or actions,; bribe, and

intransitive, as to become oneself morally

debased, meanings.
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United States v. Baldridge, 559 F.3d 1126, 1142 (10th Cir.
2009) .

This bill adapts these principles to the Ethics Act. An
act that is done to “corruptly influence” or with a “corrupt
purpose” must first be bad or improper. Secondly, the bad or
Iimproper act must also happen in connection with a breach of
the public’s trust.

For example, a public official should always weigh
decisions made in an official capacity based on what 1is in the
public’s interest. While there are almost always competing
interests 1in this decision-making process, 1t 1s never
permissible for a public official to weigh whether he or she
stands to obtain personal or private financial gain. This
definition captures this and similar 1instances of corrupt
activity.

“(10) CRIMINAL NEGLIGENCE. This term as used in this

chapter shall have the same meaning ascribed to it in Section

13A-2-2.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill does not change existing law regarding
criminal intent applicable to the Ethics Act. Instead, this
bill incorporates the definitions from the criminal code that
already apply to the Act.

"{9)»(11) DAY. Calendar day.

"{363 (12) DEPENDENT. Any person, regardless of his
or her legal residence or domicile, who receives 50 percent or
more of his or her support from the public official or public

employee or his or her spouse or any person who resided with

the public official or public employee for more than 180 days
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during the reporting period. This definition includes any

person claimed as a dependent on the state or federal tax

return of the public official or public employee or his or her

spouse.

"33 (13) DE MINIMIS. A value £wenty—fivedeltlars

4525y fifty dollars ($50) or less per occasion and an

aggregate of f£iftydellars—{$50) two hundred fifty dollars

($250) or less in a calendar year from any single provider, or
such other amounts as may be prescribed by the Ethies

Commission commission from time to time by rule pursuant to

the Administrative Procedure Act or adjusted each four years
from August 1, 2642 2017, to reflect any increase in the cost
of living as indicated by the United States Department of
Labor Consumer Price Index or any succeeding equivalent index.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill raises the total aggregate amount of de
minimis to the $250 per year 1imit that 1is currently
established for meals, food, beverages, etc. for principals,
as well as the current minor violation threshold. The Ethics
Act 1s 1intended to deter and punish corruption and other
conduct that wundermines the public’s confidence 1in the
integrity of government. While no dollar amount 1s required
for an act to be corrupt, the raising of the de minimis amount
allows safe harbor for persons and businesses subject to the
Act that do not have criminal 1intent when soliciting,
receiving, offering, or providing items or things of value
that are de minimis.

"{32)»(14) ECONOMIC DEVELOPMENT FUNCTION. Any

function reasonably and directly related to the advancement of
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a specific, good-faith economic development or trade promotion
project or related objective.

"(15) ECONOMIC DEVELOPMENT PROFESSIONAL. A person

employed full-time to advance specific, good-faith economic

development or trade promotion projects or related objectives

for his or her employer. The term does not include public

officials, employees of lobbyists, or persons who are

otherwise lobbyists.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill recognizes the vital role economic
development plays in our State. This definition and related
provisions are intended to exempt those people that work full-
time as economic development professionals from registering as
lobbyists. This exemption does not apply to people that are
part-time economic development  professionals, lobbyists,
principals, or public officials.

"{+3)-(16) EDUCATIONAL FUNCTION. A meeting, event, or
activity held within the State of Alabama, or if the function
is predominantly attended by participants from other states,
held within the continental United States, which is organized
around a formal program or agenda of educational or
informational speeches, debates, panel discussions, or other
presentations concerning matters within the scope of the
participants' official duties or other matters of public
policy, including social services and community development
policies, economic development or trade, ethics, government
services or programs, or government operations, and which,

taking into account the totality of the program or agenda,
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could not reasonably be perceived as a subterfuge for a purely
social, recreational, or entertainment function.

"(17) FAIR MARKET VALUE. The fair market price or

value of the same or a like thing, if purchased or sold by a

member of the general public. For purposes of this definition,

the average retail value of a thing is the fair market wvalue

of that thing.

ATTORNEY GENERAL’S ANNOTATIONS:

This definition incorporates the current definition
in the act for “walue.” See Section 36-25-1(35) (“The fair
market price of a like item if purchased by a private citizen.
In the case of tickets to social and sporting events and
associated passes, the value 1is the face value of the
ticket.”).

The first sentence has been moved to the new
definition above and improved to «clarify that the term
contemplates the purchase or sale of an item by members of the
general public, as well as specifically stating that the
average retail price is determinative for those items.

The second sentence regarding tickets was moved to
an exception to “thing of value” to make clear that a ticket
is not a thing of value when the buyer pays the face value of
the ticket, regardless of whether the purchase or sale 1is
related to the buyer’s public service.

"{3+45-(18) FAMILY MEMBER OF THE PUBLIC EMPLOYEE. The
spouse or a dependent of the public employee.

"345)»(19) FAMILY MEMBER OF THE PUBLIC OFFICIAL. The

spouse, a dependent, an adult child and his or her spouse, a
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parent, a spouse's parents, a sibling and his or her spouse,
of the public official.
"{36+(20) GOVERNMENTAL CORPORATIONS AND AUTHORITIES.

Public or private corporations and authorities, including but

not limited to—hespitats—orether health care——ecorporationsy

corporations, authorities, boards, and commissions established

pursuant to state law by state;—ecounty or municipalt

goveraments for the purpose of carrying out a specific

governmental function. Netwithstandingthe foregoing—att
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ATTORNEY GENERAL’S ANNOTATIONS:

This bill does not change existing law regarding the
exemption granted to hospital employees. That exemption was
merely moved to the definition of “public employee”.

"4+#»(21) HOUSEHOLD. The public officialy or public

employees and his or her spouse and dependents.

“(22) INTENTIONAL. This term as used in this chapter

shall have the same meaning ascribed to it in Section 13A-2-2.

“(23) KNOWINGLY. This term as used in this chapter

shall have the same meaning ascribed to it in Section 13A-2-2.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill does not change existing law regarding
criminal intent applicable to the Ethics Act. Instead, this
bill incorporates the definitions from the criminal code that
already apply to the Act.

"{18) (24) LAW ENFORCEMENT OFFICER. An officer,

employee, or agent of the State of Alabama or any political
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subdivision thereof who is required by law to: (i) maintain

public order; (ii) make arrests for offenses, whether that

duty extends to all offenses or is limited to specific

offenses; and (iii) investigate the commission or suspected
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ATTORNEY GENERAL’S ANNOTATIONS:

This bill does not change existing law. Instead, it
incorporates the definition of this term as used 1in the
Alabama Rules of Criminal Procedure.

"(25) LEGAL DEFENSE FUND. All contributions

received, held, or expended for the legal defense of a public

official or public employee pursuant to Section 36-25-4.4.

"{+5)-(26) LEGISLATIVE BODY. The term "Jegistative
bedy"™ includes the following:

"a. The Legislature of Alabama, which includes both
the Senate of Alabama and the House of Representatives of
Alabama, unless specified otherwise by the express language of
any provision herein, and any committee or subcommittee
thereof.

"b. A county commission and any committee or
subcommittee thereof.

"c. A city council, city commission, town council,
or other municipal council or commission, and any committee or
subcommittee thereof.

"204(27) LOBBY or LOBBYING. The practice of

promoting, opposing, or in any manner influencing or

Page 21



© 00 ~N oo o B~ W N

N T S T T N T N T N T N R N R N R e T T = S ~ S S S S T
© ® N o O R WN P O © 0N o U~ W N Rk O

attempting to influence the introduction, defeat, or enactment
of legislation before any legislative body; opposing or in any
manner influencing the executive approval, veto, or amendment
of legislation; or the practice of promoting, opposing, or in
any manner influencing or attempting to influence the
enactment, promulgation, modification, or detetion repeal of

regulations before any regulatory body. The term includes

promoting, or otherwise attempting to influence, the award of

a grant or contract with any department or agency of the

executive, legislative, or judicial branch of state

government. The term does not include providing public

testimony before a legislative body or regulatory body or any

committee thereof+ or otherwise lawful activities of economic

development professionals.

"{23)(28) LOBBYIST.

"a. The term lobbyist includes any of the following:

"l. A person who receives compensation or
reimbursement from another person, group, or entity to lobby.

"2. A person who lobbies as a regular and usual part
of employment, whether or not any compensation in addition to
regular salary and benefits is received.

"3. A consultant to the state, county, or municipal

levels of government or their instrumentalities, in any manner

employed to influence legislation, e regulation, or the award

of a grant or contract with any department or agency of the

executive, legislative, or judicial branch of state

government, regardless of whether the consultant is paid in

whole or in part from state, county, municipal, or private

funds.
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"4, An employee, a paid consultant, or a member of
the staff of a lobbyist, whether or not he or she is paid, who
regularly communicates with members of a legislative body
regarding pending legislation and other matters while the
legislative body is in session.

"b. The term lobbyist does not include any of the
following:

"l. An—eleeted A public official acting on a matter

which involves that person's official duties and is not done

for compensation other than that provided by law.

"2. A person or attorney rendering professional
services in drafting bills or in advising clients and +w
rendering opinions as to the construction and effect of
proposed or pending legislation, executive action, or rules or
regulations, where those professional services are not
otherwise connected with legislative, executive, or regulatory
action.

"3. Reporters and editors white pursuing normal
reportorial and editorial duties.

"4, Any citizen not lobbying for compensation who
contacts a member of a legislative body+ or gives public
testimony on a particular issue, e¥ on particular legislation,
or for the purpose of influencing legislation and who is
merely exercising his or her constitutional right to
communicate with members of a legislative body.

"5. A person who appears before a legislative body,
a regulatory body, or an executive agency to either sell or

purchase goods or services.
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"6. A person whose primary duties or
responsibilities do not include lobbying, but who may, from
time to time, organize social events for members of a
legislative body to meet and confer with members of
professional organizations and who may have only irregular
contacts with members of a legislative body when the body is
not in session or when the body is in recess.

"7. A person who is a member of a business,
professional, or membership organization by virtue of +he

persen's his or her contribution to, or payment of dues to,

the organization, even if £heweh the organization engages in

lobbying activities.

"8. A state governmental agency head or his—er—her

desigree—who—provides public employees designated by the

agency head to provide or communicates, or both, information

relating to policy or positions, or both, affecting the
governmental agencies which he or she represents.

"9. Economic development professionals.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill moves part of the language from 36-25-1.1
to the definitions of "“lobbying” and “lobbyist”. It does not

change existing law, except that it exempts economic

development professionals from the definition of “lobbyist”.

"(29) MANTLE OF OFFICE. The prestige, power, and

influence inherent in one's public office or position.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill adds this definition to the Act based on
its use by the Ethics Commission. This definition 1is intended

to be applied to violations of 36-25-5(a) (Use of office for
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personal gain). While the Ethics Commission has always used
the term "“mantle of office” to apply to Section b5(a), this
bill codifies that definition and clarifies existing law.

"{223(30) MINOR VIOLATION.

"a. Any violation of this chapter in which the

public official erpublie—-empltoyee receives an economic gain

in an amount less than two—hundredfiftydotlars—+{$250) one

thousand five hundred dollars ($1,500) or the governmental

entity has an economic loss of less than twe—hundred—fifty

a (§2
& =z

gn

0> one thousand five hundred dollars ($1,500).

11 8o
OTrrar o

"b. Any violation of this chapter by a public

employee as determined in the discretion of the commission

based upon consideration of the following factors:

"l. The public employee had made substantial or full

restitution to the victim or victims.

"2. The violation did not involve multiple

participants.

"3. The violation did not involve great monetary

gain to the public employee or great monetary loss to the

victim or the victims.

"4, The violation did not involve a high degree of

sophistication or planning; did not occur over a lengthy

period of time, or did not involve multiple victims and did

not involve a single victim which was victimized more than

once.

"5. The public employee has resigned or has been

terminated from the position occupied during which the

violation occurred and is otherwise not a current public

employee.
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"c. The Attorney General or the district attorney

for the appropriate jurisdiction must approve the

determination of a minor violation by the commission.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill increases the threshold amount for a minor
offense and gives more discretion to the commission, subject
to Attorney General or district attorney approval, to classify
a violation of the Act by a public employee as a minor
offense. These revisions are 1Intended to conserve law
enforcement and judicial resources by allowing for resolution
of truly minor violations of the Act short of felony
prosecutions.

"(31) OFFICIAL ACTION OR OFFICIAL ACT. Any decision,

action, promise, withholding of an action, or exercise of

discretion made in a public official’s or public employee’s

official capacity, the course of the official duties or

responsibilities of a public official or public employee, or

placed in such public official’s or public employee’s trust,

duty, or responsibility. The term includes decisions, actions,

or promises to act that a reasonable person would believe to

be within the public official’s or public employee’s official

capacity or the course or scope of the official duties or

responsibility of the official or employee.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill provides a broad definition of these terms to
ensure that any official action or official act that 1is
corruptly influenced or done with a corrupt purpose 1is

captured by the Act’s prohibitions. This 1is consistent with
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the principles of federalism recently described by the United
States Supreme Court:

“A State defines 1itself as a sovereign through

the structure of its government, and the

character of those who exercise government

authority. That includes the prerogative to

regulate the permissible scope of interactions

between state officials and their constituents.

Here, where a more limited Iinterpretation of

‘official act’ 1s supported by both text and

precedent, we decline to construe the statute 1in

a manner that leaves 1its outer boundaries

ambiguous and involves the Federal Government 1in

setting standards of good government for local

and state officials.”
McDonnell v. United States, 136 S. Ct. 2355, 2373 (2016)
(internal citations and quotations omitted) (emphasis added).

The Ethics Act’s definition of these terms should
therefore be broader than the federal definition because
federalism requires the States to take the primary role 1in
enforcement and setting the standards of good government for
local and state officials. In other words, while federalism
supports limiting the definition of “official act” in federal
prosecutions, it does not and should not 1imit a sovereign
State from defining “official act” broadly to deter and punish
corruption, as well as protecting the public’s confidence in
the integrity of government.

"{23}(32) PERSON. A—businessy A human being
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ob r—eothereorganizatien Oor group of

persens human beings.

"{24) (33) PRINCIPAL. A

"a. The term includes:

"l. A person er—business—whieh that employs, hires,

or otherwise retains a lobbyist.

"2. A business that employs, hires, or otherwise

retains a lobbyist.

"3. A person who individually has the authority to

hire, fire, or direct the activities of a lobbyist either on

his or her own behalf or on behalf of a business with which

the person is associated, including a business for which the

person performs compensated work in any capacity, or a

business on whose board of directors the person serves. For

purposes of this subparagraph, the business may expressly

grant or confer authority upon the person or his or her

position, or the person may demonstrate their authority in

fact by his or her actions or conduct.

"b. The term does not include a person or business

that is merely a member of an association unless the person or

business otherwise meets the criteria of paragraph (a).
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This bill clarifies several matters with regard to
the definition of “principal”. First, it does not change
existing law that a principal may be a person or a business.

Second, the term is further defined so as to give people and
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businesses clear guidance on which people within a business
are considered principals.

This bill does these two things as follows: it
defines a principal as a "“person” (i.e., a human being) that
employs, hires, or otherwise retains a Jlobbyist. And a
“orincipal” is also a business that does the same. Again, this
does not change existing law. Instead, the traditional
interpretation of this term, as used by the Ethics Commission,
remains unchanged - namely, that a person serving at the top-
level, executive, or decisionmaking roles of business are
principals under the Act (i.e., CEO, President, etc.).

The definition further makes clear that other
persons in the business (outside of these top-level roles) are
principals, so long as they have individual decisionmaking or
directing authority. As a result, those people with the
authority to hire, fire, or otherwise direct the activity of a
lobbyist are considered principals, while those people who do
not have such authority are not considered principals. In
other words, not every single person within a business that
employs a lobbyist 1is considered a principal. Only those
persons with the requisite decisionmaking or directing
authority fall within the definition.

Although the question of who has “authority” 1is a
factual, case-by-case 1issue, this bill clearly defines the
ways 1in which that authority is shown. A person demonstrates
his or her authority by: (1) having the authority expressly
given to him or her by the business; (2) having the authority
expressly given to the position held by the person; or (3)

taking action that establishes his or her authority in fact.
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Under this term, businesses and people can be
certain about their status as a principal. The definition also
prevents confusion and subterfuge by classifying as principals
those persons that take action or exercise their authority in
fact to direct the activities of a lobbyist. The use of the
word “individually” to describe the authority  further
clarifies that not all members of a board of directors are
necessarily principals - only those board members that
demonstrate their authority in one of the three ways set forth
above.

For example, an individual board member that
personally directs the activities of a lobbyist is considered
a principal. But a board member that merely acts collectively
with fellow board members, such as voting to approve payment
to a lobbyist for services rendered, would not be a principal
absent other facts demonstrating his or her individual
authority. Likewise, the term does not necessarily include
persons or businesses who are merely members of an
association, even though the association employs or hires a
lobbyist, unless they demonstrate their authority in one of
the three ways set forth above.

"{25)(34) PROBABLE CAUSE. A finding that the
allegations are more likely than not to have occurred.

"{26)(35) PUBLIC EMPLOYEE. Any person employed at

the state, county, or municipal level of government or their

instrumentalities, including governmental corporations and
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whole or in part from state, county, or municipal funds. For
purposes of this chapter, a public employee does not include a
person employed on a part-time basis whose employment is
limited to providing professional services other than
lobbying, the compensation for which constitutes less than 50

percent of the part-time employee's income. The term does not

include employees of hospitals or other health care

corporations, including contract employees of the hospitals or

other health care corporations.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill does not change existing law regarding the
exemption granted to hospital employees. That exemption was
merely moved from the first sentence to the last sentence.

"427#»(36) PUBLIC OFFICIAL. Any person elected to
public office, whether or not that person has taken office, by
the vote of the people at the state, county, or municipal
level of government or their instrumentalities, including
governmental corporations, and any person appointed to a
position at the state, county, or municipal level of
government or their instrumentalities, including governmental
corporations. For purposes of this chapter, a public official
includes the chairs and vice-chairs or the equivalent offices

of each state political party as defined in Section 17-13-40.

The term does not include persons who are officials of

hospitals or other health care corporations.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill does not change existing law. It merely

clarifies that the term does not include hospital employees.
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“(37) RECKLESSLY. This term as used in this chapter

shall have the same meaning ascribed to it in Section 13A-2-2.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill does not change existing law regarding
criminal intent applicable to the Ethics Act. Instead, this
bill incorporates the definitions from the criminal code that
already apply to the Act.

"{285)-(38) REGULATORY BODY. A state agency which
issues regulations in accordance with the Alabama

Administrative Procedure Act or a state, county, or municipal

department, agency, board, e¥ commission, or governmental

corporation or authority which controls, according to rule or

regulation, the activities, business licensure, or functions

of any group, person, or persons. The term includes, but is

not limited to, the commission, the State Board of Adjustment,

and the Public Service Commission.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill does not change existing law. Instead, it
clarifies that regulatory bodies include all governmental
corporations or authorities as defined in this bill, as well
as specifically noting that the Ethics Commission, State Board
of Adjustment, and Public Service Commission are all
considered regulatory bodies.

"{25)(39) REPORTING PERIOD. The reporting official's
or employee's fiscal tax year as it applies to his or her
United States personal income tax return.

"{36)-(40) REPORTING YEAR. The reporting official's

or employee's fiscal tax year as it applies to his or her

United States personal income tax return.
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"{31)(41) RESPONDENT. A person alleged to have
violated a provision of this chapter and against whom a

complaint has been filed with the commission.

"(42) SERVICES. The term shall have the same meaning

ascribed to it in Section 13A-8-10.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill makes distinctions between "“items” and
“services”, which 1is crucial when applying the definition and
exceptions to “thing of value”. The definition of services
added here is from the criminal code.

"{32)(43) STATEMENT OF ECONOMIC INTERESTS. A
financial disclosure form made—avaitabte adopted by the
commission which shall be completed and filed with the
commission prier—te before April 30 of each year covering the
preceding calendar year by certain public officials and public

employees.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill recognizes that the revised section on
statement of economic interests requires the Commission to
develop two new forms - one for public officials and another
for public employees. The revised section sets the required
fields that must appear 1in the two types of forms, but
provides flexibility to the Commission to create and develop
these forms through an administrative public notice and
comment procedure.

"{33)(44) SUPERVISOR. Any person having authority to
hire, transfer, suspend, lay off, recall, promote, discharge,

assign, or discipline other public employees, or any person

responsible to direct them, or to adjust their grievances, or
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to recommend personnel action, if, in connection with the
foregoing, the exercise of the authority is not of a merely
routine or clerical nature but requires the use of independent
judgment.

"{34) (45) THING OF VALUE.

"a. Any money or lawful United States currency;

gifty; benefity; favory; servicey; gratuityy; tickets or
passes to an entertainment, social or sporting events;
unsecured loan, other than those loans and forbearances made

in the ordinary course of business and on terms generally

available to the public;+ rewardy; employment or promise of

future employmenty; e honoraria; a contribution to a legal

defense fund; or other item of monetary value.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill codifies existing law or otherwise updates
the definition of “thing of value” to include bitcoin or other
digital currency and contributions to a legal defense fund. It
is a broad term that captures most tangible or intangible
things. But the term is Ilimited by the specific exceptions
listed below to allow legitimate activity.

"b. The term includes anything offered, provided,

solicited, or received either where the recipient expressly or

impliedly agrees to accept anything for the purpose of

corruptly influencing any decision, official action, or the

withholding of official action by the recipient in the

recipient’s official capacity, or with the expectation that

Hh

the recipient will be corruptly influenced. FThe—term—thing——o
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ATTORNEY GENERAL’S ANNOTATIONS:

This bill does not change existing law in the above
subparagraph. It merely restates the long-held principle that
anything can be a "“thing of value” when a corrupt purpose or
corrupt influence 1is shown.

"c. Subject to paragraph b., the term does not

include the following:

"l. Gifts or reciprocal expressions of friendship

offered or provided by a friend of the recipient, so long as

the circumstances make it clear that the gift or reciprocal

expression of friendship was offered or provided for reasons

motivated by friendship and was not offered or provided for

reasons related to the recipient’s official position; or gifts

or reciprocal expressions of friendship solicited or received

from a friend of the recipient, as long as the circumstances

make it clear that the gift or reciprocal expression of

friendship was solicited or received for reasons motivated by

friendship and was not offered or provided for reasons related

to the recipient’s official position. This exception does not

apply to business or professional dealings of any kind. It

shall be prima facie evidence that the circumstances are not

clear when the person offering or providing the thing of value

has direct and specific interests before the recipient in the

recipient’s official capacity.

ATTORNEY GENERAL’S ANNOTATIONS:

In 2010, the Legislature took bold and necessary action

to 1imit the influence of 1obbyists and the people and
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businesses that hire lobbyists. For over seven years, 1t has
been illegal for public officials to ask for or take "“things
of value” from lobbyists and principals. See § 36-25-5.1(a).
The Legislature, however, also excluded gifts and other items
exchanged 1in friendship “under circumstances which make it
clear that [the exchange] 1s motivated by friendship and not
because of the recipient’s official position.” § 36-25-
1(34) (b) (3). In other words, friends should be allowed to give
gifts to each other and, for example, take vacations with each
other without worrying about who pays for what, as long as it
is “clear” that the exchange is only about friendship and has
nothing to do with a public official’s position of public
trust.

The law currently does not give any express guidance on
what circumstances are “clear” and what circumstances are not.
But any fair reading of the law means that if a lobbyist has
interests before a public official who 1is also his or her
friend, then the circumstances of exchanging gifts will not be
clear and the gift exchange would frustrate the purpose of the
law, which includes promoting the public’s confidence 1in the
integrity of government. The same 1s true for one-sided
business or professional dealings between lobbyists and public
officials.

This bill provides a better explanation of when the
circumstances are “clear” and not “clear” for public officials
to exchange gifts or other items based on friendships with
lobbyists and principals. Under this bill, friends of public
officials who are lobbyists or principals under the Act could

exchange gifts and engage 1in other reciprocal activity, so
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long as: (1) they do not have any official state business with
each other or (2) they would otherwise do so regardless of the
public official’s position of public trust. The bill also
makes clear that friendly gift exchanges do not involve
private business or professional dealings of any kind.
Further, under this bill, public officials are also free to
accept gifts from people who are not lobbyists or principals,
provided that they do not use their office for personal gain
or take things for the purpose of being corruptly influenced.

"2. Money or lawful United States currency offered

or provided in exchange for an item sold or conveyed, as long

as the item was sold or conveyed at fair market value and

under circumstances that make it clear the reasons for the

sale or conveyance are not related to the recipient’s official

position. It shall be prima facie evidence that the

circumstances are not clear if the item is not available for

purchase by the general public and the sale or conveyance was

not conducted in the ordinary course of business.

ATTORNEY GENERAL’S ANNOTATIONS:

While the Ethics Act 1is not designed to prevent
public officials from being “denied the opportunity, available
to all other citizens, to acquire and retain private economic
interests” <conflicts between those 1interests and public
officials’ and public employees’ responsibility to the public
must be avoided. § 36-25-2(b).

This bill makes clear the kinds of business public
officials and public employees may engage 1in, even with
lobbyists and principals. For example, a public official may

sell any item to anyone at a fair market price, provided that
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the transaction was conducted 1in the ordinary course of
business, available to all members of the general public, and
has nothing to do with the public official’s position. Thus, a
legislator who 1is also a small business owner can sell items
to lobbyists and principals in generally the same manner as he
or she would sell them to private citizens, but not under
circumstances that would undermine the public’s confidence 1in
the integrity of government.

"3. Prospective or actual compensation and other

benefits earned from an employer, vendor, client, prospective

employer, or other business relationship for services rendered

in the ordinary course of employment or business activities,

as long as the circumstances make it clear that the

compensation and other benefits are provided for reasons

unrelated to the recipient's official position. It shall be

prima facie evidence that the circumstances are not clear if

any of the following exist:

" (i) The services rendered are consulting services

or other similar on-demand or as-needed services, except for

the services of an attorney representing a client before the

judicial branch or a regulatory body, provided that the

attorney’s representation of his or her client does not

include lobbying.

(11) The services rendered are outside the

recipient's field of expertise.

"(1iii) The amount of compensation and other benefits

earned by the recipient are substantially different from the

amount of compensation and other benefits customarily earned

by a private citizen for the same or similar services.
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"(iv) The employer or prospective employer has

direct and specific interests before the recipient in the

recipient’s official capacity.

"(v) The employer or prospective employer did not

make the position generally available to potential recipients

other than the public official or public employee.

"(vi) The services are for fundraising of any kind

or character and the compensation and other benefits include a

commission, bonus, or other incentive based in whole or in

part on the amount of funds raised by the recipient.

(vii) The services are related to the recipient's

service as a public official or public employee.

ATTORNEY GENERAL’S ANNOTATIONS:

Public officials serving the State 1in a part-time
capacity, such as legislators, should not be required to quit
their jobs to work in public service. Nor should they have to
resign from state service before seeking new jobs 1in the
private sector upon leaving their public job. While the Ethics
Act prohibits public officials from taking "“things of value”
from lobbyists and principals, the 2010 amendments recognized
that many public officials may take paychecks for their work
from businesses that employ lobbyists. Thus, the “compensation
and other benefits” exception was designed to allow legitimate
work done by public officials 1in their private job to
continue, as well as to allow public officials leaving
government service to find new employment 1in the private
sector without a gap in employment.

The current bill clarifies this exception, much like it

clarifies the “friendship exception”, to identify when
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circumstances are and are not “clear” - that 1is, a public
official can work for a principal when it is “clear” that the
work has nothing to do with the public official’s official
position. Therefore, the above revised provision allows a
public official to legally work or provide bona fide services
in his or her profession to anyone, including lobbyists and
principals, under certain circumstances.

For example, this revised exception makes clear that a
barber-legislator can provide haircuts to lobbyists and
principals without violating the Ethics Act, while at the same
time prohibiting public officials from receiving lucrative
consultant contracts from businesses with interests in the
Legislature or other similar illegal conduct.

The exceptions set forth above also use the standard
criminal code phrase “prima facie evidence” to create a bright
line for persons seeking to comply with the Act, while
simultaneously holding those persons accountable who violate
the public’s trust. See § 13A-8-16, Ala Code (Receiving Stolen

Property) and § 13A-11-71, Ala. Code. (Committing crime when

armed,; evidence of intent). This bright 1ine codifies the
Ethics Commission’s advisory opinion No. 2016-27 to Mac
McArthur.

The prima facie standard has two goals. First, it ensures
that persons engaging 1in legitimate gift giving or lawful
employment will know where the line 1is drawn 1in the Ethics
Act. This will ensure that honest persons serving the State
will be able to take solace by knowing when their activity

falls outside the scope of actions prohibited by the Act.
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For example, Section 36-25-5.1 is not 1intended to
prohibit gifts between life-long friends that do not interact
with each other in an official capacity. Nor is it intended to
require a recently elected legislator to quit his or her
career as an employee of an insurance business, even though
the business 1s a registered principal. The prima facie
evidence language provides that certainty.

Additionally, 1f an honest person desires to comply with
the law, but specific circumstances distort the clarity of his
or her intentions, then that person may request a formal
advisory opinion from the Ethics Commission to remedy the
uncertainty. For 1instance, 1f the newly elected legislator
quits his or her insurance job to be a consultant for
insurance companies, then this bill should be a caution 1light
for the legislator. That 1is, the consulting job might be
permissible depending on the circumstances. See A0-2016-27.
But without a formal advisory opinion evaluating all of the
circumstances, clarity eludes the honest legislator and
undermines the public’s confidence.

The second goal of the prima facie evidence standard 1is
to hold wrongdoers accountable. For example, a corrupt public
official is not likely to ask the Commission for an advisory
opinion 1if he or she knows the conduct 1is prohibited by the
Act. Nor is the Commission likely to give such an opinion. In
that case, assuming the public official moves forward with the
forbidden conduct, he or she must be held accountable. Here,
the clarity of the law aids deterrence, enforcement,

prosecution, and conviction.
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It is essential for good government and the confidence of
the people 1in their government that both of these goals be
properly served 1in the Ethics Act. The above provisions do
just that.

"d. Subject to paragraph b., the term also does not

include:

ATTORNEY GENERAL’S ANNOTATIONS:

77

Below 1is a 1list of exceptions to “thing of value
that persons subject to the Act may take regardless of the
circumstances, so long as the activity is not corrupt. This
would include discounts on hotel accommodations provided to an
entire class of public officials or public employees, a free
cup of coffee for all police officers, etc.

"l. A contribution reported under Chapter 5 of Title
17, e a contribution to an inaugural or transition committee,

or a campaign contribution for a federal election which is

otherwise lawful.

"2. Anything giwven offered or provided by a family

member of the recipient under circumstances which make it
clear that it 45 was motivated by a family relationship or

anything solicited or received from a family member of the

recipient under circumstances that make it clear that the

offer, provision, solicitation, or receipt was motivated by a

family relationship.
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flowers for funerals

Greeting cards+;

"4-3.

other items+—serwvieces with little intrinsic value which are
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such as plaques,

intended solely for presentation,

promotional items commonly

and trophies+;

certificates,
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and items eox

distributed to the general publics;

de minimis wvalue.

8

Loans from banks and other financial

4.

institutions made in the ordinary course of business on terms

10

generally available to the public.

11

including

Opportunities and benefits,

5.

12

availlable to the

favorable rates and commercial discounts,

13

public or to a class consisting of all government employees.

14

Rewards and prizes given to competitors in

"7+6.

15

which are open

including random drawings,

contests or events,

16

to the entire class of people invited to an educational
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11
©

Teial—er—Ppu
"I+<7. Any assistance provided or rendered in
connection with a safety or & health emergency.

"i2.8.
necessary transportation and lodging expenses, as well as
waiver of registration fees and similar costs,
the attendance of a public official or public employee,
the spouse of the public official or public employee,
educational function or widely attended event of which the

person is a primary sponsor. This exclusion applies only i

i. the public official or public employee

Payment of or reimbursement for actual and

to facilitate
and

at an

£

meaningfully participates in the event as a speaker or a panel

participant by presenting information related to his or he

r

agency or matters pending before his or her agency;

ii.

the public official or public employee performs

a ceremonial function appropriate to his or her official

position; or

iii. the public official’s or public employee’s

attendance at the event is appropriate to the performance

of

his or her official duties or representative function.

the
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"}3+9. Payment of, or reimbursement for, actual and
necessary transportation and lodging expenses to facilitate a
public official's or public employee's participation in an
economic development function.

"34-10. Hospitality, meals, and other food and
beverages provided to a public official or public employee,
and the spouse of the public official or public employee, as
an integral part of an educational function, economic
development function, work session, or widely attended event,
such as a luncheon, banquet, or reception hosted by a civic
club, chamber of commerce, charitable or educational
organization, or trade or professional association.

"15-11. Any function or activity pre-certified by

the Bireeteor— director of the EBthies Cemmissieon commission as

a function that meets any of the above criteria.
"16-12. Meals and other food and beverages provided
to a public official or public employee in a setting other

than any of the above functions not to exceed for a lobbyist

or a principal £werty—five deollars{$25)per meal—with o timit
£+ n hitmArad £2 £+ AT T S (STENY e PPN W AN S
O T TTOTTOTT OO0 [ S —_ - L__Y A\ S\ B By @ R Sy } A=A tJC.L _YCLAL.L, Tt ITTOT Ry

d—feraprineipat fifty dollars ($50) per meal with a
limit of two hundred fifty dollars ($250) per year. For

purposes of this subparagraph, if a principal is a business,

the limit applies regardless of how many persons at that

business qualify as principals. A business that is a principal

and any person within that business who qualifies as a

principal by virtue of his or her position within that
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business may not aggregate or stack his or her spending limit

to avoid the limitation in this subparagraph. Any spending by

a lobbyist counts toward his or her own limit, whether or not

the principal reimburses the lobbyist. A person employed by a

principal, who is not himself or herself a principal or a

lobbyist, is not limited by this subparagraph unless the

principal is directly or indirectly acting through the person

to avoid the limits in this subparagraph. Notwithstanding the

foregoing, the lobbyist's limits herein shall not count
against the principal's limits and likewise, the principal's
limits shall not count against the lobbyist's limits.

"}7-13. Anything either (i) provided by an
association or organization to which the state or, in the case
of a local government official or employee, the local
government pays annual dues as a membership requirement or
(ii) provided by an association or organization to a public
official who is a member of the association or organization
and, as a result of his or her service to the association or
organization, is deemed to be a public official. Further
included in this exception is payment of reasonable
compensation by a professional or local government association
or corporation to a public official who is also an elected
officer or director of the professional or local government
association or corporation for services actually provided to
the association or corporation in his or her capacity as an
officer or director.

"#+8+14. Any benefit received as a discount on
accommodations, when the discount is given to the public

official because the public official is a member of an
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organization or association whose entire membership receives
the discount.

"15. Any tax-deductible contribution, charitable

donation, or other donation to a charity or other non-profit,

except where the public official, public employee, or family

member of the public official or public employee benefits

financially, directly or indirectly, from the donation or

contribution.

ATTORNEY GENERAL’S ANNOTATIONS:

The current Ethics Act does not exempt charitable
contributions. This bill does, which dramatically improves the
current law. The only exception 1is that private financial
benefit from the donations to public officials and their
family members 1is prohibited. If the public official or member
of his or her family 1is employed by the charity, then the
compensation and other benefits exception would determine
whether the employment was lawful.

"16. Prospective or actual compensation and other

benefits earned by a public official or public employee in his

or her official capacity and as provided by law.

"l7. A ticket or pass to an entertainment, social,

or sporting event bought or purchased with money or lawful

United States currency by a public official or public employee

at the face value printed on the ticket.

"18. An item bought or purchased with money or

lawful United States currency by a public official or public

employee at a fair market value.

"19. Anything that is solicited, received, offered,

or provided by a governmental entity or an entity created by a
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governmental entity to support the governmental entity or

secured by a governmental entity under contract, provided that

the thing solicited, received, offered, or provided is

reasonably related to the performance of the recipient’s

official duties or the administration of the recipient’s

public office. This exception does not include tickets to a

sporting event offered by an educational institution to anyone

other than faculty, staff, or administration of the

institution.

"ewe. Nothing in this chapter shall be deemed to
limit, prohibit, or otherwise require the disclosure of gifts
through inheritance received by a public employee or public
official.

"f. Nothing in this subdivision shall be construed

as shifting the burden of proof in a criminal case to the

defendant.
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"{36)%(46) WIDELY ATTENDED EVENT. A gathering,
dinner, reception, or other event of mutual interest to a
number of parties at which it is reasonably expected that mere

fhan—32 a significant number of persons individuats will

attend, amd that the persons individualts present will have

with a diversity of views or interests, and that the event's

activities will be integral to the event and not merely

collateral to the event presemnt. The commission shall develop,
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promulgate, and implement, pursuant to administrative rule,

the criteria for widely attended events.

ATTORNEY GENERAL’S ANNOTATIONS:

This definition was changed to provide the
Ethics Commission more flexibility in determining the criteria
for a widely attended event. Although this exception has
historically been used to permit a Caucus lunch during the
session, that practice has been removed from this definition
and given 1its own exemption in the Act. As such, a specific
number of people is no longer required in the definition.

Under this new definition, the criteria for a widely
attended event 1is defined by general guidance 1in order to
apply the term to various types of activities intended to be
covered, while also setting restrictions, such as the
exclusion of collateral (or non-integral) activities from an
event. For example, a reception that includes a three-day
Caribbean cruise as part of the event would not meet the
general criteria set forth here. The definition also requires
the Commission to develop through a public notice and comment
administrative process the specific rules and regulations to
implement this term.

"§36-25-2.

"(a) All provisions of this Code shall be

interpreted consistent with the following provisions, which

Fthe Legislature hereby finds and declares:

ATTORNEY GENERAL’S ANNOTATIONS:

Although it 1is preferable to begin the Act 1in
Section 1 with 1its findings and declarations, the potential

for confusion would be too high to move the definitions out of
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Section 1 because, among other things, court decisions,
advisory opinions, and other statutes have consistently
referred to Section 1 as the definition section since the laws
initial passage decades ago. The changes below are intended to
improve the clarity of the purposes of the Act without making

any substantive changes to those purposes.

"(1l) Fe—ds—essential—+te—+the The proper operation of
democratic government requires that public officials be

independent, and impartial, and responsible to the people.

"(2) Governmental decisions and policy should be
made in the proper channels of the governmental structure.

"(3) No public office should be used for personal or

private gain other than the remureratien compensation provided

by law.

wb1+ie Public

" (4 it SR DS VNN RSN SUN T AP SR T AN N B
T C =) LllltJ\J_L CTTTCT CTIITTOCT CITTI 1T 1T tJLA

confidence in the integrity of government is essential.

"(5) A conflict of interest between the private

interests of a public official or a public employee and the

duties of the public official or public employee impairs the

attainment of the ends set forth in this subsection. Fhe

£+ n
T
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"(6) The public interest requires that the law
protect against such conflicts of interest and establish

appropriate ethical standards with respect to the conduct of
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public officials and public employees in situations where
conflicts exist.

"(7) The proper operation of government also

requires that those best qualified be encouraged to serve in

government.

"(8) Accordingly, legal safeguards against conflicts

of interest shall be so designed as to not unnecessarily or

unreasonably impede the service of those persons who are

elected or appointed to a position of public trust.

"(9) Although public officials and public employees

should not be denied the opportunity, available to all other

citizens, to acquire and retain private economic and other

interests, conflicts between those interests and public

officials’ and public employees’ responsibility to the public

must be avoided.

"(10) The operation of responsible democratic

government also requires that the fullest opportunity be

afforded to the people to petition their government for the

redress of grievances and to express freely to the legislative

bodies and to officials of the Executive Branch their opinions

on legislation, on pending governmental actions, and on

current issues.

"(11) To preserve and maintain the integrity of the

legislative and administrative processes, it is necessary that

the identity, expenditures, and activities of certain persons

who engage in efforts to persuade members of the legislative

bodies or members of the Executive Branch to take specific

actions, either by direct communication to these officials, or
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by solicitation of others to engage in such efforts, be
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publicly and regularly disclosed.

The Legislature declares that it is the policy

1] (b)

and purpose of this chapter to implement these objectives of

4

protecting the integrity of all governmental units of this

state and of facilitating the service of qualified personnel

6

by prescribing essential restrictions against conflicts of

7

interest in public service without creating unnecessary
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This chapter shall be liberally construed to

" (C)

21

promote complete disclosure of all relevant information and to

22

ensure that the public interest is fully protected and to

23

The

discourage corrupt practices by those in public service.
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"§36-25-3.

19

There is hereby created a State Ethics

" (a)

20

each of whom shall be a

Commission composed of five members,

21

equitable citizen of this state and of high moral

fair,

22

The following persons shall not be

character and ability.

23

4

a public official

(1)

eligible to be appointed as members

24

a registered lobbyist and his or her

(3)

4

a candidate

(2)

25

No

a former employee of the commission.

or (4)

4

principal

26

member of the commission shall be eligible for reappointment

27

The members of the commission

to succeed himself or herself.

28

T

The Governor;

shall be appointed by the following officers:

29
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the Lieutenant Governor, or in the absence of a Lieutenant
Governor, the Presiding Officer of the Senate;+ and the
Speaker of the House of Representatives. Appointments shall be
subject to Senate confirmation and persons appointed shall
assume their duties upon confirmation by the Senate. The
members of the first commission shall be appointed for terms
of office expiring one, two, three, four, and five years,
respectively, from September 1, 1975. Successors to the
members of the first commission shall serve for a term of five
years beginning service on September 1 of the year appointed
and serving until their successors are appointed and
confirmed. If at any time there should be a vacancy on the
commission, a successor member to serve for the unexpired term
applicable to such vacancy shall be appointed by the Governor.
The commission shall elect one member to serve as chair of the
commission and one member to serve as vice chair. The vice
chair shall act as chair in the absence or disability of the
chair or in the event of a vacancy in that office.

"Beginning with the first vacancy on the Ethies

Commission commission after October 1, 1995, if there is not a

Black member serving on the commission, that vacancy shall be
filled by a Black appointee. Any vacancy thereafter occurring
on the commission shall also be filled by a Black appointee if
there is no Black member serving on the commission at that
time.

"Beginning with the first wvacancy on the State

Ethies Commissien commission after January 1, 2011, the

commission shall always have as a member a State of Alabama-

licensed attorney in good standing.
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"Beginning with the first vacancy on the State

Ethies—Commission commission after January 1, 2016, the

commission shall always have as a member a former elected
public official who served at least two terms of office.

"(b) A vacancy in the commission shall not impair
the right of the remaining members to exercise all the powers
of the commission, and three members thereof shall constitute
a quorum.

"(c) The commission shall at the close of each
fiscal year, or as soon thereafter as practicable, report to
the Legislature and the Governor concerning the actions it has
taken;+ the name, salary, and duties of the director;s the
names and duties of all persons individuats 1in its employ;+
the money it has disbursed;+ other relevant matters within its
jurisdiction;+ and such recommendations for legislation as the
commission deems appropriate.

"(d) Members of the commission, while serving on the
business of the commission, shall be entitled to receive
compensation at the rate of fifty dollars ($50) per day, and
each member shall be paid his or her travel expenses incurred
in the performance of his or her duties as a member of the
commission as other state employees and officials are paid
when approved by the chair. If for any reason a member of the
commission wishes not to claim and accept the compensation or
travel expenses, the member shall inform the director, in
writing, of the refusal. The member may at any time during his
or her term begin accepting compensation or travel expenses;
however, the member's refusal for any covered period shall act

as an irrevocable waiver for that period.
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"(e) All members, officers, agents, attorneys, and
employees of the commission shall be subject to this chapter.
The director, members of the commission, and all employees of
the commission may not engage in partisan political activity,
including the making of campaign contributions, on the state,
county, and local levels. The prohibition shall in no way act
to limit or restrict such persons' ability to vote in any
election.

"(f) The commission shall appoint a full-time
director. Appointment of the director shall be subject to
Senate confirmation, and the person appointed shall assume his
or her duties upon confirmation by the Senate. If the Senate
fails to vote on an appointee's confirmation before adjourning
sine die during the session in which the director is
appointed, the appointee is deemed to be confirmed. No
appointee whose confirmation is rejected by the Senate may be
reappointed. The director shall serve at the pleasure of the
commission and shall appoint such other employees as needed.
All such employees, except the director, shall be employed
subject to the state Merit System law, and their compensation
shall be prescribed pursuant to that law. The employment of
attorneys shall be subject to subsection (h). The compensation
of the director shall be fixed by the commission, payable as
the salaries of other state employees. The director shall be
responsible for the administrative operations of the
commission and shall administer this chapter in accordance
with the commission's policies. No rule shall be implemented

by the director until adopted by the commission in accordance

Page 56



© 00 ~N oo o B~ W N

N T S T T N T N T N T N R N R N R e T T = S ~ S S S S T
© ® N o O R WN P O © 0N o U~ W N Rk O

with Sections 41-22-1 to 41-22-27, inclusive, the Alabama
Administrative Procedure Act.

"(g) The director may appoint part-time stenographic
reporters or certified court reporters, as needed, to take and
transcribe the testimony in any formal or informal hearing or
investigation before the commission or before any person
authorized by the commission. The reporters are not full-time
employees of the commission, are not subject to the Merit
System law, and may not participate in the State Retirement
System.

"(h) The director, with the approval of the Attorney
General, may appoint competent attorneys as legal counsel for
the commission. Each attorney so appointed shall be of good
moral and ethical character, licensed to practice law in this
state, and be a member in good standing of the Alabama State
Bar Association. Each attorney shall be commissioned as an
assistant or deputy attorney general and, in addition to the
powers and duties herein conferred, shall have the authority
and duties of an assistant or deputy attorney general, except,
that his or her entire time shall be devoted to the
commission. Each attorney shall act on behalf of the
commission in actions or proceedings brought by or against the
commission pursuant to any law under the commission's
jurisdiction or in which the commission joins or intervenes as
to a matter within the commission's jurisdiction or as a
friend of the court or otherwise.

"(i) The director shall designate in writing the
chief investigator, should there be one, and a maximum of

eight full-time investigators who shall be and are hereby
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constituted law enforcement officers of the State of Alabama
with full and unlimited police power and Jjurisdiction to
enforce the laws of this state pertaining to the operation and
administration of the commission and this chapter.
Investigators shall meet the requirements of the Alabama Peace
Officers' Standards and Training Act, Sections 36-21-40 to 36-
21-51, inclusive, and shall in all ways and for all purposes
be considered law enforcement officers entitled to all
benefits provided in Section 36-15-6(f). Notwithstanding the
foregoing, the investigators shall only exercise their power
of arrest as granted under this chapter pursuant to an order
issued by a court of competent jurisdiction."

Section 2. Sections 36-25-3.1, 36-25-3.2, and 36-25-
3.3 are added to the Code of Alabama 1975, to read as follows:

§36-25-3.1.

(a) An employee of an educational institution is not
subject to Section 36-25-5.1, Section 36-25-14, and Section
36-25-23.

(b) For purposes of this section, an "employee of an
educational institution” means a public employee employed by a
pre-school, elementary school, middle or junior high school,
high school, kindergarten through twelfth grade educational
institution, or other secondary school, or a public employee
employed as a coach or subordinate of a coach of an athletic
team of any institution of higher education that receives
state funds. The term does not include persons identified in
Subdivisions (8) and (9) of subsection (a) of Section 36-25-14

or a public employee that is also a public official.
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(c) Notwithstanding Sections 36-25-5.1 and 36-25-23,
a full-time public employee employed by a university,
institution of higher education that receives state funds,
community college, or other post-secondary educational
institution, may perform fundraising activities in his or her
official duties as a public employee or board of trustees
member.

(d) A member of a board of trustees of an
institution described in subsection (c) is not subject to
Section 36-25-14. Notwithstanding Section 36-25-5.1 and 36-25-
23, such board of trustees member may perform fundraising
activities in his or her official duties as a board of
trustees member.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill creates a new section above (3.1) ¢to
narrow the Act’s application to employees of an educational
institution. This was done, 1in part, to respond to valid
criticism that the Act should not treat the Governor 1in the
same way that 1t treats a kindergarten teacher. It also
expressly clarifies that the Act does not prohibit fundraising
for higher education institutions.

§36-25-3.2.

(a) Except for persons occupying a chief or deputy
chief position, a law enforcement officer or a first-responder
employee who is not otherwise a public official is not subject
Section 36-25-5.1, Section 36-25-14, and Section 36-25-23.

(b) For purposes of this section, a "first-responder
employee" means a public employee employed as a full-time

firefighter, emergency medical technician, certified first
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responder, emergency medical responder, medical first
responder, or paramedic.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill creates a new section above (3.2) to
narrow the Act’s application to law enforcement and first
responders. This was done, 1in part, to respond to valid
criticism that the Act should not treat the Governor 1in the

same way that it treats a police officer.

Section 36-25-3.3 is added to the Code of Alabama
1975, to read as follows:

§36-25-3.3.

(a) Notwithstanding Section 36-25-1(b) (41)d., the
caucuses of each state political party, as defined in Section
17-13-40, in the Senate of Alabama or the House of
Representatives of Alabama may solicit or receive meals and
other food and beverages from a lobbyist, subordinate of a
lobbyist, or principal, so long as all of the following
requirements are met:

(1) the items are provided during an event where a
majority of the caucus members are present;

(2) the event occurs while the Legislature is in
session;

(3) the event occurs within the geographical limits
of Montgomery County, Alabama;

(4) the fair market value of the items does not
exceed twenty five dollars ($25) per caucus member for each
event, with a yearly limit of two hundred and fifty dollars

($250) per caucus member; and
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(5) an integral part of the event involves
presenting information by the lobbyist, a subordinate of a
lobbyist, or a principal related to matters pending before
members of the caucus in their official capacities.

(b) Notwithstanding Section 36-25-1(b) (41)d., a
lobbyist, subordinate of a lobbyist, or principal may offer or
provide the items referenced in subsection (a), so long as the
criteria set forth in subdivision (a) (1) through (a) (5) are
satisfied.

(c) For purposes of this section, if a principal is
a business, this limit applies regardless of how many persons
at that business qualify as principals. A business that is a
principal and any persons within that business who qualify as
principals by virtue of their position within that business
may not aggregate or stack their spending limit to avoid the
limitations in this subparagraph. Any spending by a lobbyist
counts toward his or her own limit, whether or not the
principal reimburses the lobbyist. A person employed by a
principal, who is not himself or herself a principal or a
lobbyist, is not limited by this subparagraph unless the
principal is directly or indirectly acting through the person
to avoid the limits in this section.

(d) The lobbyist or principal shall report any
expenditure pursuant to this section to the commission
including the date, time, and location of the event; the name
of the caucus; the members of the caucus who attended the
event; the total amount paid for the items; and a general
description of the information provided by the lobbyist,

subordinate of the lobbyist, or principal. Such report shall
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be made a public record and shall be filed no later than the
end of the month following the month in which the event was
held.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill creates a new section above (3.3) to
remove certain Legislative Caucus activities from the
definition of widely attended event. This new provision
remedies the problem, 1inherent 1in the prior definition of
widely attended event, of requiring a certain minimum number
of attendees since that definition applies to numerous types
of events whose attendance may vary widely.

Section 3. Section 36-25-4 and 36-25-4.2, Code of
Alabama 1975, are amended to read as follows:

"§$36-25-4.

"(a) The commission shall do all of the following:

"(1l) Prescribe forms for statements required to be
filed by this chapter and make the forms available to persons
required to file such statements.

"(2) Prepare guidelines setting forth recommended
uniform methods of reporting for use by persons required to
file statements required by this chapter.

"(3) Accept and file any written information
voluntarily supplied that exceeds the requirements of this
chapter.

"(4) Develop, where practicable, a filing, coding,
and cross-indexing system consistent with the purposes of this
chapter.

"(5) Make reports and statements filed with the

commission available during regular business hours and online
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via the Internet to public inquiry subject to such regulations
as the commission may prescribe.

"(6) Preserve reports and statements for a period
consistent with the statute of limitations as contained in
this chapter. The reports and statements, when no longer
required to be retained, shall be disposed of by shredding the
reports and statements and disposing of or recycling them, or
otherwise disposing of the reports and statements in any other
manner prescribed by law. Nothing in this section shall in any
manner limit the Department of Archives and History from
receiving and retaining any documents pursuant to existing
law.

"(7) Make investigations with respect to statements
filed pursuant to this chapter, and with respect to alleged
failures to file, or omissions contained therein, any
statement required pursuant to this chapter and, upon
complaint by any dmdividuatr person, with respect to alleged
violation of any part of this chapter to the extent authorized
by law. When in its opinion a thorough audit of any person or
any business should be made in order to determine whether this
chapter has been violated, the commission shall direct the
Examiner of Public Accounts to have an audit made and a report
thereof filed with the commission. The Examiner of Public
Accounts, upon receipt of the directive, shall comply
therewith.

"(8) Report suspected violations of law to the
appropriate law-enforcement authorities.

"(9) Issue and publish advisory opinions on the

requirements of this chapter, based on a real or hypothetical
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set of circumstances. Such advisory opinions shall be adopted
by a majority vote of the members of the commission present
and shall be effective and deemed valid until expressly
overruled or altered by the commission or a court of competent
jurisdiction. The written advisory opinions of the commission
shall protect the person at whose request the opinion was
issued and any other person reasonably relying, in good faith,
on the advisory opinion in a materially like circumstance from
liability to the state, a county, or a municipal subdivision
of the state because of any action performed or action
refrained from in reliance ef on the advisory opinion. Nothing
in this section shall be deemed to protect any person relying
on the advisory opinion if the reliance is not in good faith,
is not reasonable, or is not in a materially like
circumstance. The commission may impose reasonable charges for
publication of the advisory opinions, and monies shall be

collected, deposited, dispensed, or retained as provided

herein. oap—O6eteber3+—3995,+ Further, the director or general

counsel of the commission may provide informal advice or

guidance to public officials or public employees at the

request of public officials or public employees only if a

previous formal written opinion of the commission applies to

the request on its face. Such informal advice or guidance

shall be in writing. By rule, the commission shall develop and

implement a written questionnaire form for the purpose of

facilitating the good faith disclosure of all material facts

by requestors seeking formal or informal opinions. Before a

formal or informal opinion may be issued by the commission, an

affidavit or other statement under oath must be submitted by
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the requestor which certifies that, to the best of the

requestor’s knowledge, all material facts have been fully

disclosed and are true and accurate. On the effective date of

the act adding this language, all prior advisory opinions of

the commission in conflict with this chapter+ shall be

ineffective and thereby deemed invalid and otherwise

Overruled 11 aa +hoaa haoao n_ansz o At Ar A A A A r
. gITIm T oo CTI 1T TITTOS LZANSL Uy i § (_A.Ll_y (&2 SN U mp W i § tJCJ_J_\JJ_lLI.C\.A . -

B
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frained—Ffrom Notwithstanding the foregoing, a prior

opinion in conflict with this chapter is effective with

respect to a person who has taken or refrained from any action

in reliance ef on a—prier—advisery the opinion.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill sets forth the specific requirements
necessary to obtain a formal or informal opinion. First, this
bill codifies the practice of providing informal opinions,
which 1s not 1n the current Act. Second, 1t 1imits the
circumstances when an informal opinion may be given to
instances when the answer to a request for an informal opinion
requires the application of an existing opinion. This
procedure allows the public to know that published advisory
opinions of the Commission reflect the current law and keeps
non-public informal opinions from being given that represent a
change 1in the law or address a novel 1issue. This change
promotes government transparency and public confidence. It
likewise ensures that public officials are able to make well-
informed decisions regarding contemplated courses of action
based on a complete understanding of how the Act has been
interpreted. This also avoids the problem of public officials

receiving conflicting advice on their ability to undertake a
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course of action because one person acted upon an unpublished
informal opinion while another person obtained a published
formal opinion.

Thirdly, this bill requires the commission to
develop a questionnaire form to assist a person with the
disclosure of all material facts when seeking a formal or
informal opinion. The questionnaire form will assist public
officials 1in understanding what information he or she should
submit to the commission. In turn, the Ethics Commission and
its staff will be able to understand the exact issue on which
they are being asked to give an opinion. The form is designed
to create a process whereby the requestor may easily provide
the pertinent facts and the commission may obtain all of the
information necessary to issue an opinion. This process allows
the public official to use the completed questionnaire form to
create an affidavit, which would then be submitted to the
commission for decision.

The requirement to submit an affidavit recognizes
that opinions offer certain protections from criminal
liability under the Act and therefore require a high-level of
certainty that all material facts are known by the commission.
Further, an affidavit leaves no doubt as to what information
was actually provided by the requestor. Finally, the
requirement also deters corrupt public officials from
intentionally misleading the commission 1into providing an
opinion that may later be used to create reasonable doubt in a
prosecution under the Act. Thus, the affidavit meets the
established goals of encouraging honest people to serve 1in

government by clearly defining the 1line between legal and

Page 66



© 00 ~N oo o B~ W N

N T S T T N T N T N T N R N R N R e T T = S ~ S S S S T
© ® N o O R WN P O © 0N o U~ W N Rk O

illegal activity, creating a clear and definite process
through which people serving in government can obtain guidance
regarding where a particular situation falls on that line, and
ensuring that those persons who violate the public’s trust are
held accountable.

This bill also allows inconsistent previous advisory
opinions to be overruled, while reaffirming opinions that have
been codified or unchanged.

"(10) Initiate and continue, where practicable,
programs for the purpose of educating candidates, officials,
employees, and citizens of Alabama on matters of ethics in
government service.

"(11l) In accordance with Sections 41-22-1 to 41-22-
27, inclusive, the Alabama Administrative Procedure Act,
prescribe, publish, and enforce rules to carry out this
chapter.

"(b) Additionally, the commission shall work with
the Secretary of State to implement the reporting requirements
of the Alabama Fair Campaign Practices Act and shall do all of
the following:

"(1l) Approve all forms required by the Fair Campaign
Practices Act.

"(2) Suggest accounting methods for candidates,
principal campaign committees, and political action committees
in connection with reports and filings required by the Fair
Campaign Practices Act.

"(3) Approve a retention policy for all reports,
filings, and underlying documentation required by the Fair

Campaign Practices Act.
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"(4) Approve a manual for all candidates, principal
campaign committees, and political action committees+
describing the requirements of the Fair Campaign Practices Act
that shall be published by the Secretary of State.

"(5) Investigate and hold hearings for receiving
evidence regarding alleged violations of the Fair Campaign
Practices Act as set forth in this chapter that demonstrates a
likelihood that the Fair Campaign Practices Act has been
violated.

"(6) Conduct or authorize audits of any filings
required under the Fair Campaign Practices Act if evidence
exists that an audit is warranted because of the filing of a
complaint in the form required by this chapter or if there
exists a material discrepancy or conflict on the face of any
filing required by the Fair Campaign Practices Act.

"(7) Affirm, set aside, or reduce civil penalties as
provided in Section 17-5-19.2.

"(8) Refer all evidence and information necessary to
the Attorney General or appropriate district attorney for
prosecution of any criminal violation of the Fair Campaign
Practices Act as set forth in this chapter.

"(9) Make investigations with respect to statements
filed pursuant to the Fair Campaign Practices Act, and with
respect to alleged failures to file, or omissions contained
therein, any statement required pursuant to the Fair Campaign
Practices Act and, upon complaint by any dnrdividuat person,
with respect to alleged violation of any part of that act to
the extent authorized by law. When in its opinion a thorough

audit of any person or any business should be made in order to
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determine whether the Fair Campaign Practices Act has been
violated, the commission shatd may direct the Examiner of
Public Accounts to have an audit made and a report thereof
filed with the commission. The Examiner of Public Accounts,
upon receipt of the directive, shall comply therewith.

"(10) Issue and publish advisory opinions on the
requirements of the Fair Campaign Practices Act, based on a
real or hypothetical set of circumstances. Such advisory
opinions shall be adopted by a majority vote of the members of
the commission present and shall be effective and deemed wvalid
until expressly overruled or altered by the commission or a
court of competent jurisdiction. The written advisory opinions
of the commission shall protect the person at whose request
the opinion was issued and any other person reasonably
relying, in good faith, on the advisory opinion in a
materially like circumstance from liability of any kind
because of any action performed or action refrained from in
reliance of on the advisory opinion. Nothing in this section
shall be deemed to protect any person relying on the advisory
opinion if the reliance is not in good faith, is not
reasonable, or is not in a materially like circumstance. The

director or general counsel of the commission may provide

informal advice or guidance to a public official or public

employee at the request of the public official or public

employee only if a previous formal written opinion of the

commission applies to the request on its face. Such informal

advice or guidance shall be in writing. By rule, the

commission shall develop and implement a written questionnaire

form for the purpose of facilitating the good faith disclosure
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of all material facts by requestors seeking formal or informal

opinions. Before a formal or informal opinion may be issued by

the commission, an affidavit or other statement under oath

must be submitted by the requestor which certifies that, to

the best of the requestor’s knowledge, all material facts have

been fully disclosed and are true and accurate. On the

effective date of the act adding this language, all prior

advisory opinions of the commission in conflict with Chapter 5

of Title 17 shall be ineffective and thereby deemed invalid

and otherwise overruled. Notwithstanding the foregoing, a

prior advisory opinion in conflict with Chapter 5 of Title 17

is effective with respect to a person who has taken or

refrained from any action in reliance on the opinion. The

commission may impose reasonable charges for publication of
the advisory opinions and monies shall be collected,
deposited, dispensed, or retained as provided herein.

ATTORNEY GENERAL’S ANNOTATIONS:

This section of the bill makes the exact same
changes discussed above relating to the process of seeking
informal and formal guidance from the commission to the
portion of the Act addressed to the FCPA.

"(11l) In accordance with Sections 41-22-1 to 41-22-
27, inclusive, the Alabama Administrative Procedure Act,
prescribe, publish, and enforce rules to carry out this
section.

"(c) (1) The commission may disclose or provide to

the Attorney General or a district attorney any information or

evidence concerning the investigation of any complaint

initiated in accordance with this chapter. All disclosures
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pursuant to this subsection shall be subject to the

restrictions set forth in subdivision (2).

"(2) Exeept—eas rneecessarytopermit—the sharingof
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chapter or the Fair Campaign Practices Act, together with any
statement, evidence, or information received from the
complainant, witnesses, or other persons shall be protected by
and subject to the same restrictions relating to secrecy and
nondisclosure of information, conversation, knowledge, or
evidence of Sections 12-16-214 to 12-16-216, inclusive, except
that a violation of this section shall constitute a Class C
felony. Such restrictions shall apply to all investigatory
activities taken by the director, the commission, or a member
thereof, staff, employees, or any person engaged by the
commission in response to a complaint filed with the
commission and to all proceedings relating thereto before the
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tteorney~+ Such restrictions shall also apply to the

complainant regarding all proceedings before the commission,

unless and until any investigation of the complaint has

concluded or until a finding of probable cause has been made

by the commission.

"(3) Notwithstanding any provision in the Alabama

Rules of Criminal Procedure, any and all of the commission’s

law enforcement investigative reports; related investigative

material; records; field notes; witness statements or

prospective witness statements; memoranda; witness lists;
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communications among or between the commission or its staff

and any law enforcement officer or agency or any prosecutor;

and other investigative writings or recordings, in connection

with the investigation or prosecution of a matter are

privileged communications protected from disclosure, except

where the material is requested by the Attorney General or

district attorney or is subpoenaed by a state or federal grand

jury. Nothing in this subsection shall be construed to limit

the discovery of exculpatory material or other material to

which a defendant in a criminal case 1is entitled under

constitutional provisions.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill clarifies the Ethics Commission’s role as
a law enforcement agency and provides the protections
necessary to enforce the law. This bill protects sensitive law
enforcement information from being disclosed, consistent with
the protections available to other law enforcement agencies
under the Alabama Code, Rules of Criminal Procedure, and Rules
of Evidence. See Ala. Code § 12-21-3.1, Ala. R. Crim. P.
16.1(e), and Ala. R. Evid. 508.

This bill also clarifies the incorporation of the
Grand Jury Secrecy Act into this Act. Specifically, it makes
clear, consistent with the First Amendment, that proceedings
before the Commission are secret wunless and until the
investigation has concluded. See §§ 12-16-214 et seq.;
Butterworth v. Smith, 494 U.S. 624 (1990).

"(d) The commission shall not take any investigatory
action on a telephonic or written complaint against a

respondent so long as the complainant remains anonymous.
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Investigatory action on a complaint from an identifiable
source shall not be initiated until the true identity of the
source has been ascertained and written verification of such
ascertainment is in the commission's files. The complaint may
only be filed by a person who has er—persens—whoe—have credible
and verifiable information supporting the allegations

contained in the complaint. A complainant may not file a

complaint for another person er—persems in order to circumvent
this subsection. Before Prier—+te commencing any investigation,
the commission shall: (1) receive a written and signed
complaint which sets forth in detail the specific charges
against a respondent, and the factual allegations which
support such charges; and (2) the director shall conduct a
preliminary inquiry in order to make an initial determination
that the complaint, on its face alleges facts which if true,
would constitute a violation of this chapter or the Fair
Campaign Practices Act and that reasonable cause exists to
conduct an investigation. If the director determines that the
complaint does not allege a violation or that reasonable cause
does not exist, the charges shall be dismissed, but such
action must be reported to the commission. The commission
shall be entitled to authorize an investigation upon written
consent of four commission members, upon an express finding
that probable cause exists that a violation or violations of
this chapter or the Fair Campaign Practices Act have occurred.
Upon the commencement of any investigation, the Alabama Rules
of Criminal Procedure as applicable to the grand jury process
promulgated by the Alabama Supreme Court shall apply and shall

remain in effect until the complaint is dismissed or disposed
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of in some other manner. A complaint may be initiated by a
vote of four members of the commission, provided, however,
that the commission shall not conduct the hearing, but rather
the hearing shall be conducted by three active or retired
judges, who shall be appointed by the Chief Justice of the
Alabama Supreme Court, at least one of whom shall be Black.
The three-judge panel shall conduct the hearing in accordance
with the procedures contained in this chapter and in
accordance with the rules of the commission. If the three-
judge panel unanimously finds that a person covered by this
chapter has violated it or that the person covered by the Fair
Campaign Practices Act has violated that act, the three-judge
panel shall forward the case to the district attorney for the
jurisdiction in which the alleged acts occurred or to the
Attorney General. In all matters that come before the
commission concerning a complaint on a person ap—individuadt,
the laws of due process shall apply.

"(e) Not less than 45 days before prier—te any
hearing before the commission, the respondent shall be given
notice that a complaint has been filed against him or her and
shall be given a summary of the charges contained therein.
Upon the timely request of the respondent, a continuance of
the hearing for not less than 30 days shall be granted for
good cause shown. The respondent charged in the complaint
shall have the right to be represented by retained legal
counsel. The commission may not require the respondent to be a

witness against himself or herself.
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"(f) The commission shall provide discovery to the
respondent pursuant to the Alabama Rules of Criminal Procedure
as promulgated by the Alabama Supreme Court.

"(g) (1) All fees, penalties, and fines collected by
the commission pursuant to this chapter shall be deposited
into the State General Fund.

"(2) All monies collected as reasonable payment of
costs for copying, reproductions, publications, and lists
shall be deemed a refund against disbursement and shall be
deposited into the appropriate fund account for the use of the
commission.

"(h) In the course of an investigation, the
commission may subpoena witnesses and compel their attendance
and may also require the production of books, papers,
documents, and other evidence. If any person fails to comply
with any subpoena lawfully issued, or if any witness refuses
to produce evidence or to testify as to any matter relevant to
the investigation, it shall be the duty of any court of
competent jurisdiction or the judge thereof, upon the
application of the director, to compel obedience upon penalty
for contempt, as in the case of disobedience of a subpoena
issued for such court or a refusal to testify therein. A
subpoena may be issued only upon the vote of four members of
the commission upon the express written request of the
director. The subpoena shall be subject to Rules 17.1, 17.2,
17.3, and 17.4 of the Alabama Rules of Criminal Procedure. The
commission upon seeking issuance of the subpoena shall serve a
notice to the recipient of the intent to serve such subpoena.
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anag—the The proposed subpoena shall be attached to the notice.
Any person or entity served with a subpoena may serve an
objection to the issuance of the subpoena within 10 days after
service of the notice on the grounds set forth under Rule
17.3(c) of the Alabama Rules of Criminal Procedure, and in
such event the subpoena shall not issue until an order to
dismiss, modify, or issue the subpoena is entered by a state
court of proper jurisdiction, the order to be entered within
30 days after making of the objection. Any vote taken by the
members of the commission relative to the issuance of a
subpoena shall be protected by and subject to the restrictions
relating to secrecy and nondisclosure of information,
conversation, knowledge, or evidence of Sections 12-16-214 to
12-16-216, inclusive.

"(i) After receiving or initiating a complaint, the
commission has 180 days to determine whether probable cause
exists. At the expiration of 180 days from the date of receipt
or commencement of a complaint, if the commission does not
find probable cause, the complaint shall be deemed dismissed
and cannot be reinstated based on the same facts alleged in
the complaint. Upon good cause shown from the general counsel
and chief investigator, the director may request from the
commission a one-time extension of 180 days. Upon the majority
vote of the commission, the staff may be granted a one-time
extension of 180 days in which to complete the investigation.
If the commission finds probable cause that a person covered
by this chapter has violated it or that the person covered by
the Fair Campaign Practices Act has violated that act, the

case and the commission's findings shall be forwarded to the
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district attorney for the jurisdiction in which the alleged

acts occurred or to the Attorney General. Fhe—ease;—atong—with

:  ssionls findings, chall ] . . .

tegal—aetion- Nothing in this section shall be deemed to limit
the commission's ability to take appropriate legal action when
so requested by the district attorney for the appropriate
jurisdiction or by the Attorney General.

"(j) Within 180 days of receiving a case referred by
the commission, the Attorney General or district attorney to
whom the case was referred may, upon written request of the
commission notify the commission, in writing, stating whether
he or she intends to take action against the respondent,
including an administrative disposition or settlement, conduct
further investigation, or close the case without taking
action. If the Attorney General or district attorney decides
to pursue the case, he or she, upon written request of the
commission, may inform the commission of the final disposition
of the case. The written information pursuant to this section
shall be maintained by the commission and made available upon
request as a public record. The director may request an oral
status update from the Attorney General or district attorney
from time to time."

Section 4. Section 36-25-4.2, Code of Alabama 1975,
is amended to read as follows:

"§36-25-4.2.

"(a) At the beginning of each legislative

quadrennium, the State Fthies Coemmissien commission shall

provide for and administer training programs on the State

Ethics Law, in the format determined by the director, for
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members of the Legislature, state constitutional officers,
cabinet officers, executive staff, municipal mayors, council
members and commissioners, county commissioners, and
lobbyists.

"(1) The training program for legislators shall be
held at least once at the beginning of each quadrennium for
members of the Legislature. An additional training program

shall be held if any substantial changes are made to this

chapter, and shall be held within three months of the
effective date of the changes. The time and place of the
training programs shall be determined by the Exeeuwtive

Bireeteor director of the State Ethies Commissieon commission

and the Legislative Council. Each legislator must attend the

training programs. The StateEthiesCemmissien commission

shall also provide a mandatory program for any legislator
elected in a special election within three months of the date

that the legislator assumes office in the format determined by

the director.

"(2) The training program for the state
constitutional officers, cabinet members, and executive staff,
as determined by the Governor, shall be held within the first
30 days after the Governor has been sworn into office. An
additional training program shall be held if any changes are
made to this chapter, and shall be held within three months of
the effective date of the changes. The specific date of the
training program shall be established by the Exeeuwtive

Bireeteor director of the State Ethies Coemmission commission

with the advice of the Governor and other constitutional

officers.
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"(3) The training program for lobbyists shall be
held four times annually as designated by the Exeeuwtive

Bireeteor director of the Statrte Fthies Coemmissieon commission,

the first of which shall be held within the first 30 days of
the year. Each lobbyist must attend a training program within

90 days of registering as a lobbyist+, and at least one

training program during the first calendar year of each

legislative quadrennium. A lobbyist who fails to attend =

training pregram required by this section shall not be allowed

to lobby the Legislature, Executive Branch, Judicial Branch,

public officials, or public employees—After—attending—one

gt s
C LT

Hiag—preogram; until that lobbyist re-registers with the

commission and attends a training program within 90 days after

re-registering. Except for the mandatory initial and

quadrennial training programs set forth in this subsection, a

lobbyist shall not be required to attend an additional

training program unless any substantial changes are made to

this chapter. Such additional memdatery training program shall

be mandatory and shall be held within three months of the

effective date of the changes. Notwithstanding the provisions

of this chapter, the director may permit any lobbyist, in lieu

of physical attendance for a training program, to attend

virtually, online, or through a webinar.

"(4) All municipal mayors, council members and
commissioners, county commissioners, and members of any local
board of education in office as of January 1, 2011, shall
obtain training within 120 days of that date. Thereafter, all
municipal mayors, council members and commissioners, and

county commissioners shall obtain training within 120 days of
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being sworn into office. Training shall be available online
and may be conducted either online or in person. Evidence of
completion of the training shall be provided to the commission
via an electronic reporting system provided on the official
website. The scheduling of training opportunities for
municipal mayors, council members and commissioners, and
county commissioners shall be established by the Exeeutive

Bireeteor director of the State Fthies Ceommissieon commission

with the advice and assistance of the Alabama League of
Municipalities and the Association of County Commissions of
Alabama. Any provision of this section to the contrary
notwithstanding, the training for county commissioners
required by this subdivision shall be satisfied by the
successful completion of the 10-hour course on ethical
requirements of public officials provided by the Alabama Local
Government Training Institute established pursuant to Article
2 of Chapter 3 of Title 11. The Alabama Local Government

Training Institute shall quarterly provide written notice to

the State Ethies Commissiern commission the names of those

county commissioners completing the institute's program.
"(b) The curriculum of each session and faculty for

the training program shall be determined by the Exeeuwtive

Bireeteor director of the State Ethies Commissieon commission.

The curriculum shall include, but not be limited to, a review
of the current law, a discussion of actual cases and advisory

opinions on which the StateFEthies Coemmissieon commission has

ruled, and a gquestion and answer period for attendees. The
faculty for the training program may include the staff of the

State Fthies Commissioen commission, members of the faculties
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of the various law schools in the state, and other persons

deemed appropriate by the BExeewtiwve Pireetor director of the

P

StateFBthies Commissieon commission, and—shall—dnelude experts

in the field of ethics law, persons affected by the ethics
law, and members of the press and media.

"(c) Except as provided herein, attendance at any
session of the training program shall be mandatory, except in
the event the person is suffering a catastrophic illness.

"(d) This section shall not preclude the penalizing,
prosecution, or conviction of any member of the Legislature,
any public official, or public employee p¥rier—te before such
person attending a mandatory training program.

"(e) All public employees required to file the
Statement of Economic Interests required by Section 36-25-14,
no later than May 1, 2011, shall participate in an online
educational review of the Alabama Ethics Law provided on the
official website of the commission. Employees hired after
January 1, 2011, shall have 90 days to comply with this
subsection. Evidence of completion of the educational review
shall be provided to the commission via an electronic
reporting system provided on the official website."

Section 5. Section 36-25-4.4 is added to the Code of
Alabama 1975, to read as follows:

§36-25-4.4

ATTORNEY GENERAL’S ANNOTATIONS:

This bill creates a new section (4.4) that
establishes a process for the creation of a legal defense fund
for violations of this Act and the FCPA. This bill also

expressly states that contributions to a legal defense fund
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are a “thing of value” and are therefore subject to the
provisions of this Act. This section of the bill promotes
transparency, public confidence in the government, and creates
a process for a public official to raise funds to defend
against violations of this Act and the FCPA so that the
raising of those funds does not violate either law.

(a) A public official or public employee may file
with the commission a written request to form a legal defense
fund. The request shall contain all of the following:

(1) The name, street address, telephone number, and
public office or public position of the public official or
public employee who is the beneficiary of the legal defense
fund.

(2) The name, street address, and telephone number
of the person designated as the treasurer of the legal defense
fund. The treasurer of the legal defense fund may not be the
public official or public employee or an attorney who
represents the public official or public employee.

(3) A sworn statement of the public official or
public employee verifying that he or she is a person under
investigation for a violation of this chapter, or Chapter 5 of
Title 17, has been arrested or indicted for a violation of
this chapter or Chapter 5 of Title 17, is the subject of a
pending complaint filed with the commission, or is the subject
of a matter which has been referred by the commission to the
Attorney General or a district attorney.

(4) The name, street address, and telephone number
0of the legal defense fund. The name of the legal defense fund

shall include the words "legal defense fund" and the full name
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of the public employee or public official who is the
beneficiary of the legal defense fund.

(b) The director shall approve the request to form a
legal defense fund upon receipt of information that satisfies
all the requirements of subsection (a). The commission shall
require a statement of organization to be filed with the
commission within ten days of approval of the request. The
statement of organization shall contain the information in
subsection (a) and is a public record.

(c) If any of the information required in a
statement of organization under this section changes, the
legal defense fund shall file an amended statement of
organization containing the updated information within ten
days.

(d) When a legal defense fund is dissolved, the
public employee or public official shall file a statement of
dissolution with the commission and shall return any
unexpended funds pro rata to the contributors of the funds or
forward the unexpended funds to the State Treasurer for
deposit into the state General Fund. A legal defense fund is
dissolved by operation of law upon the conclusion of any of
the matters set forth in subsection (a) (3), upon expiration of
the time for filing a notice of appeal of a conviction, or, if
an appeal is taken from the judgment of conviction, the
completion of the person’s direct appeal.

(e) The treasurer of a legal defense fund shall file
a monthly report with the commission. The report is a public

record and shall contain the following information:
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(1) All contributions received by the fund for the
preceding month; the name, address, and telephone number of
any contributor; the amount of the contribution; the date on
which the contribution was made; the cumulative amount
contributed by that contributor; and the contributor's
occupation, employer, and principal place of business.

(2) All expenditures of the fund for the preceding
month; the name, address, and telephone number of the person
or business to whom the expenditure was made; the amount of
the expenditure; the date of the expenditure; and the purpose
of the expenditure.

(f) No public official, public employee, or any
other person or business may solicit or receive a contribution
for the purpose of defending the public official or public
employee in a matter in which the public official or public
employee is a person under investigation for a violation of
this chapter or Chapter 5 of Title 17; has been arrested or
indicted for a violation of this chapter or Chapter 5 of Title
17; is the subject of a pending complaint filed with the
commission; or is the subject of a matter which has been
referred by the commission to the Attorney General or a
district attorney, unless the contribution is made to a legal
defense fund that complies with the requirements of this
section.

(g) No person or business may offer or provide an
anonymous contribution. The treasurer of a legal defense fund
may not solicit or receive an anonymous contribution. An

anonymous contribution to a legal defense fund shall not be
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deposited in the fund, but shall be forwarded to the State
Treasurer for deposit into the State General Fund.

(h) (1) A lobbyist, subordinate of a lobbyist, or
principal may not offer or provide a contribution, directly or
indirectly, to any legal defense fund.

(2) A person or business may not solicit or receive
a contribution, directly or indirectly, to a legal defense
fund from a lobbyist, subordinate of a lobbyist, or principal.

(3) A person or business may not solicit or receive
a contribution, directly or indirectly, to a legal defense
fund from a principal campaign committee as defined in Section
17-5-2, an inaugural or transition committee, any campaign
account organized under Chapter 5 of Title 17, any campaign
account organized for a federal election, or any state or
federal political action committee.

(i) Contributions to a legal defense fund may be
used only for the following items or services:

(1) The services of an attorney representing the
public official or public employee in a matter in which the
public official or public employee is a person under
investigation for a wviolation of this chapter or Chapter 5 of
Title 17, has been arrested or indicted for a violation of
this chapter or Chapter 5 of Title 17, is the subject of a
pending complaint filed with the commission, or is the subject
of a matter which has been referred by the commission to the
Attorney General or a district attorney.

(2) The services of an expert witness, a jury

consultant, or other litigation support staff retained by the
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public official or public employee in a matter specified in
subdivision (1).

(3) Any item reasonably related to providing the
services set forth in subdivision (1) or (2).

(7J) Contributions to a legal defense fund may not be
used for any purpose other than those expressly set forth in
this section. Prohibited expenditures include, but are not
limited to, the following:

(1) Legal services for a public official or public
employee who has not received approval from the commission to
organize a legal defense fund.

(2) The services of an attorney or any other person
representing a witness in a criminal investigation or an
indicted criminal case.

(3) Any civil, administrative, or impeachment
matter.

(4) The services of any public relations, media, or
press consultants.

(5) Any advertising or promotional material
communicated by television, radio, newspaper, magazine,
internet, or other media.

(6) Any state or federal campaign activities.

(k) Contributions may only be made in the form of
money or lawful United States currency.

(1) Neither the attorney-client privilege nor the
attorney work-product doctrine applies to any information
related to a legal defense fund’s contributions, expenditures,

or compliance with this section.
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(m) The commission shall adopt rules and procedures
consistent with this section.

Section 6. Section 36-25-5, 36-25-5.1, 36-25-6, and
36-25-7, Code of Alabama 1975, are amended to read as follows:

"§36-25-5.

"(a) No public official or public employee shall
use, or cause to be used, his or her official position or

office, including his or her mantle of office, to obtain

personal gain for himself or herself, e¥ his or her family

member ef—+thepubltiecemplovyeeor faomity member of +the publie

effieiat, or any business with which the person is associated
unless the use and gain are otherwise specifically authorized
by law. Personal gain is achieved when the public official,

public employee, or a family member thereof receives, obtains,
exerts control over, or otherwise converts to personal use the

object constituting such personal gain.
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member of a legislative body may aet vote on or participate in

for any degistatien matter in his or her official capacity

which he or she knows, or should have known, that he or she
has a conflict of interest.

"(c) No public official or public employee shall use
misuse or cause to be wsed misused equipment, facilities,

time, materials, human labor, or other public property under
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by—agenrey—potiey+- For purposes of this subsection, the term

"misuse" means to act with a corrupt purpose or to act in a

way that materially affects the financial interest of the

public official, public employee, the family member of the

public official or public employee, any business with which

the public official or public employee is associated, the

public official’s or public employee’s principal campaign

committee as defined in Section 17-5-2, or any other person or

business. Provided, however, nothing in this subsection shall
be deemed to limit or otherwise prohibit communication between
public officials or public employees and eleemosynary oOr
membership organizations or such organizations communicating
with public officials or public employees.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill maintains existing law with respect to
violations 1involving the misuse of state equipment, human
labor, etc. But this bill also covers those 1instances of
misuse that, while corrupt, do not materially affect a
financial interest. For example, a mayor ordering a police
officer to harass a local journalist because of negative
newspaper articles 1is clearly a corrupt use of time, human
labor, etc.. under the mayor’s control. Absent a material

financial interest, however, the corrupt mayor may not be held
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accountable under the old version of the Act.
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and ensures that corrupt conduct
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involving the misuse of government property and resources will
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be deterred and punished regardless of whether the corrupt

conduct benefited the public official financially.
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"§36-25-5.1.

"(a) (1) No lobbyist, subordinate of a lobbyist, or

principal shall offer or provide a thing of value, directly or

indirectly, to a public employee, o¥ a public official, er—+te

a family member of the public employee, or a family member of
the public officials.

"(2) ame—ne No public employee, o¥ public official,
or family member of the public employee, or family member of
the public official shall solicit or receive a thing of value,

directly or indirectly, from a lobbyist, a subordinate of a

) ) ) Net+ i~ Ak =IE + 1 £ 1

lobbyist, or a principal. Netwithstanding—the foregoingr——a
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"(b) Notwithstanding subsection (a), a lobbyist or

principal may offer or provide items of de minimis value, and

a public official or public employee may solicit or receive

) ) ) ) A1 -~bh 1 + A + 1+ A + 1
items of de minimis value. A —J1oebbyistdees—mot Provae—a——cocriis
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ATTORNEY GENERAL’S ANNOTATIONS:

This bill repeals Section 36-25-6, which prohibits
the conversion of campaign contributions for personal use. The

prohibition against such conduct, however, is still contained
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in Section 17-5-7 of the FCPA. That law 1s amended with a

companion bill that strengthens and improves the FCPA by

codifying the Commission’s advisory opinion that specifically
delineates what items are considered personal use under the
law. See AO No. 2016-23.
"§36-25-7.

"(a) No person or business shall offer or give

provide anything to a public official, e a public employee,

ffieial a family member of a

public official or public employee, or a business with which a

public official or public employee is associated, ard—rone—-of
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man nad
&
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purpose of corruptly influencing official actiony or

withholding of official action by the public official or

public employee in his or her official capacity.
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"(b) No public official, public employee, family

member of a public official or public employee, or a business

with which a public official or public employee is associated

shall solicit or receive anything from any person or business

for the purpose of

corruptly influencing official action or

the withholding of

official action by the public official or

public employee in his or her official capacity. Ne—publie
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from any person or business in exchange for any of the

12

following

13

or assistance

fer advice,

Consulting services,

" (l)

14

or any committee or

on matters concerning the Legislature,

15

subcommittee thereof.

16

tebbying Lobbying a legislative body or any

)

2

(

17

committee or subcommittee thereof.+

18

including

"(3) Lobbying the Office of the Governor,

19

any other am executive department or agency.

20

or municipal

county,

Lobbying any state,

" (4)

21

governmental agency, board, regulatory body, governmental

22

or commission.

corporation or authority,

23

Lobbying any governmental body aary—pubtie
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of which he or she
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i1s a member.

26

agencies,

Lobbying governmental departments,

" (6)

27

or public officials or employees of other states or

offices,

28

the Federal government.

29
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"(7) Performing any other official duty or

responsibility of the public official or public employee.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill makes clear that a person may not be a
lobbyist and a public official at the same time. It also makes
clear that people serving the public trust should only be
compensated by the government for doing government work. This
clarity is important to ensure that the people have confidence
that public officials, particularly officials elected by the
people, are acting on behalf of their constituents and not for

some personal financial motive.

"(d) Nothing in subsection (c) Netwithstandingthe

yirg—in—this—seetion shall be construed to
prohibit a public official or public employee £rem in the
performance of his or her official duties or responsibilities—

from soliciting or receiving compensation from the State of

Alabama in an official capacity.

"(e) For purposes of this section, te—aet—ecorruptly
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or—resutt~ it shall be prima facie evidence that the thing

provided or received was for a corrupt purpose, or that the

money or item of monetary value was exchanged for the conduct

in subsection (c), under either of the following

circumstances:

"(1) The providing or receiving occurs within six

months of the decision, official action, or the withholding of

official action by the public official or public employee.
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"(2) The exchange occurs within six months of the

conduct in subsection (c)."

ATTORNEY GENERAL’S ANNOTATIONS:

Consistent with the amendments to the definition of
“thing of value” in Section 1 above, this bill again uses the
prima facie standard to draw a bright line to provide solace
to the honest public official while at the same time improving
the ability of law enforcement to hold a corrupt public
official accountable. The honest person will know that helping
a business with an 1issue 1in their official capacity 1is not
illegal, provided that the business 1is not paying him or her
to do so. Further, the clarity of this section may deter even
a corrupt person from taking money from someone 1in exchange
for assistance provided in his or her official capacity. And,
if a person nevertheless engages 1in the forbidden conduct,
then enforcement of the Act is aided by making it prima facie
evidence that these facts show a corrupt purpose. The clarity
of this Section thus aids public officials, law enforcement,
and helps the people have confidence in the integrity of the
government.

Section 7. Section 36-25-7.1 and 36-25-7.2 are added
to the Code of Alabama 1975, to read as follows:

§36-25-7.1.

No member of the Legislature, for a fee, reward, or
other compensation in addition to that received in his or her
official capacity, shall represent any person or business
before the Office of Governor of the State of Alabama or any
other executive department or agency.

ATTORNEY GENERAL’S ANNOTATIONS:
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This bill does not change existing law. The above
language in new Section 7.1 is essentially a restatement of
the second paragraph of Section 1.1.

§36-25-7.2.

(a) A person commits the crime of extortion of a
public official or public employee if he or she, by use of a
threat, attempts to corruptly influence the vote, opinion,
judgment, exercise of discretion, or other action of a public
official or public employee in his or her official capacity.

(b) For purposes of this section, the term "threat"
shall have the same meaning ascribed to it in Section 13A-8-1.

(c) A violation of subsection (a) shall be a Class B
felony.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill defines a new crime intended to deter and
punish those persons that extort public officials or employees
by use of a threat (as defined in the c¢riminal code) to
corruptly influence the official action of a public official
or public employee. This section remedies an existing loophole
in the criminal code crime of extortion.

Section 8. Sections 36-25-8, 36-25-9, 36-25-10, 36-
25-11, 36-25-12, 36-25-13, 36-25-14, 36-25-15, 36-25-17, 36-
25-18, 36-25-19, 36-25-23, 36-25-24, 36-25-26, and 36-25-27
Code of Alabama 1975, are amended to read as follows:

"§36-25-8.

"(a) No public official, public employee, former
public official, or former public employee, for a period
consistent with the statute of limitations as contained in

this chapter, shall use or disclose confidential information
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gained in the course of, or by reason of, his or her position

or employment in any way that could result in financial gain
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or—publtie—emptoyee for himself or herself, a family member of

the public employee or family member of the public official,
or for any other person or business.

"(b) Nothing in this section prohibits a public

official or public employee from receiving any compensation or

other benefits earned in his or her official capacity from the

State of Alabama.

ATTORNEY GENERAL’S ANNOTATIONS:

See annotation under the definition of “confidential
information”.

"§$36-25-9.

"(a) Unless expressly provided otherwise by law, no
person shall serve as a member or employee of a state, county,
or municipal regulatory board or commission or other body that
regulates any business with which he or she is associated.
Nothing herein shall prohibit real estate brokers, agents,
developers, appraisers, mortgage bankers, or other persons in
the real estate field, or other state-licensed professionals,

from serving on any planning beards board or ceommissiens

commission, housing awtherities authority, zoning board, board

of adjustment, code enforcement board, industrial board,
utilities board, state board, or commission.

"(b) All county or municipal regulatory boards,
authorities, or commissions currently comprised of any real
estate brokers, agents, developers, appraisers, mortgage

bankers, or other persons in the real estate industry may
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allow these persons dwndividgalrs to continue to serve out their
current term if appointed before December 31, 1991, except
that at the conclusion of such term subsequent appointments
shall reflect that membership of real estate brokers and
agents shall not exceed more than one less than ef a majority
of any county or municipal regulatory board or commission
effective January 1, 1994.

"(c) No member of any county or municipal agency,
board, council, or commission shall vote or participate in any

matter in in his or her official capacity which the member

knows or should have known that he or she has a conflict of
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ATTORNEY GENERAL’S ANNOTATIONS:

This bill improves the law by using the same
prohibition on voting with a conflict of interest applicable
to legislators as the standard for city and county legislative
bodies.

"(d) All acts, actions, and votes taken by such
local boards and commissions between January 1, 1991 and

December 31, 1993 are affirmed and ratified.

"§36-25-10
§36-25-10.
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body. Nothing in this section prohibits a member of the

Legislature who is an attorney from representing a client,

including himself, before the judicial branch or a regulatory

body, provided that the representation does not include

lobbying.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill deletes a notice provision from the
present Act in response to numerous requests from
stakeholders. It also clarifies the well-established
prohibition on legislators representing clients  before
regulatory bodies, except when serving as an attorney 1in a

non-lobbying capacity.

"§$36-25-11.
"(a) Unless exempt pursuant to Alabama competitive

bid laws or otherwise permitted by law, no public official, e¥

public employee, er—a member of the household of the public

emproyee—or—the—publtie official or public employee, amd—sme or

business with which the persen—is—asseeiated public official

or public employee is an officer; owner; partner; board of

director; member; employee; or holder of more than the fair

market value of the business, shall enter into any contract to

provide goods or services which is to be paid in whole or in

part out of state, county, or municipal funds unless the
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contract has been awarded through a process of competitive
bidding and a copy of the contract is filed with the
commission. All such contract awards shall be made as a result
of original bid takings, and no awards from negotiations after
bidding shall be allowed.

"(b) A copy of each contract referenced in

subsection (a), regardless of the amount, enteredinteo by —=a
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commission within 10 days after the contract has been entered

into and is a public record with the commission. The

commission may make appropriate redactions to such contracts

consistent with the procedures set forth in Section 36-25-14

ATTORNEY GENERAL’S ANNOTATIONS:

This bill improves the Act by narrowing the scope of
persons or businesses required to submit a copy of a contract
to provide goods and services to the

state, county, or

municipal government. This was done 1in response to numerous
Sstakeholder requests to narrow the application of the Act to
family members of public officials.

"§36-25-12.

"(a) No person or business shall offer or giwve

provide, directly or indirectly, a thing of value to a member

or employee of a regulatory body, governmental agency, board,

or commission, or to any family member of the member or

employee that regulates such person or business a—business
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" (b) 7/and—,No member or employee of a regulatory

body, governmental agency, board, or commission, shall solicit

or @weeept receive, directly or indirectly, a thing of wvalue

from a person or business with which the person is associated

which is regulated by the reqgulatory body, governmental

agency, board, or commission. white—the member or employee—is
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"(c) No member or employee of a regulatory body,

governmental agency, board, or commission, or a family member

of the member or employee, shall solicit or receive, directly

or indirectly, a thing of value from any person or business

that has a substantial financial interest or substantial

business relationship with a business regulated by the

regulatory body, governmental agency, board, or commission.

For purposes of this subsection, it shall be prima facie

evidence that the person or business has a substantial

financial interest if they are a holder of more than five

percent of the fair market value of the business.

Additionally, for purposes of this subsection, it shall be

prima facie evidence that the person or business has a

substantial business relationship if they receive more than

fifty percent of their gross income or gross revenue from a

regulated business.

"(d) No member of a reqgulatory body, governmental

agency, board, or commission shall vote or participate in any

matter in his or her official capacity which the member knows,

or should have known, that he or she has a conflict of

interest, unless specifically authorized by law.
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"(e) Fr—eadditionteothe foregeingr—the The
Commissioner of the Department of Agriculture and Industries
and a any candidate for the office of commissioner may not

aeeept solicit or receive a campaign contribution from a

person or a business with which the person is associated with

a—business—which is regulated by the department.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill improves the Act by making regulatory
bodies subject to the same law as legislative bodies and
prohibits the taking of a thing of value by regulators from
regulated persons and businesses. This bill also recognizes
that many regulated businesses have significant financial
relationships with other businesses that cause their interests
to be aligned on government matters. Accordingly, the Act
applies 1in those situations as well. The prohibition on
campaign contributions from persons or businesses requlated by

the Agriculture Department is clarified.

"§36-25-13.

"(a) No former public official shall serve for a fee
as a lobbyist or otherwise represent clients, including his or
her employer before the board, agency, commission, department,
regulatory body, or legislative body, of which he or she is a
former member for a period of two years after he or she leaves
such membership. For the purposes of this subsection, suweh the

prohibition shall not include an attorney representing a

client before the judicial branch or a regulatory body,

provided that the attorney's representation of his or her

client does not include lobbying a—fermer member of the
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1o e ] 1 .
teget;—ron—tobbying capaeity.

"(b) No former public official who leaves office

before the expiration of the term to which he or she was

elected or appointed shall serve for a fee as a lobbyist or

otherwise represent clients, including his or her employer,

before the board, agency, commission, department, regulatory

body, or legislative body of which he or she is a former

member during the remainder of the term for which the former

public official was previously elected or appointed to serve.

Nor shall such public official serve for a fee as a lobbyist

or otherwise represent clients, including his or her employer,

before the board, agency, commission, department, regulatory

body, or legislative body of which he or she is a former

member for two years after the expiration of the term of

office for which the public official was elected or appointed

to serve, whether or not the public official served the entire

term. For purposes of this subsection, this prohibition shall

not include an attorney representing a client before the

judicial branch or a regulatory body, provided the attorney’s

representation of his or her client does not include lobbying.
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"(c) No former public employee shall serve for a fee

as a lobbyist or otherwise represent clients, including his or
her employer, before the board, agency, commission, e¥

department, or regulatory body of which he or she is a former

public employee or worked pursuant to an arrangement such as a
consulting agreement, agency transfer, loan, or similar
agreement, for a period of two years after he or she leaves
such public employment or working arrangement. For the
purposes of this subsection, such prohibition shall not

include an attorney representing a client before the judicial

branch or a regulatory body, provided that the attorney’s

representation of his or her client does not include lobbying
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"(d) Except as specifically set out in this section,
no public officialy; directory; assistant directors;
department or division chiefy; purchasing or procurement agent
having the authority to make purchasesy; or any person who
participates in the negotiation or approval of contracts,
grants, or awards; or any person who negotiates or approves
contracts, grants, or awards shall enter into, solicit, or
negotiate a contract, grant, or award with the governmental
agency of which the person was a member or employee for a
period of two years after he or she leaves the membership or

employment of such governmental agency. Notwithstanding the
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prohibition in this subsection, a person serving full-time as
the director e of a department or a division chief who has
retired from a governmental agency may enter into a contract
with the governmental agency of which the person was an
employee for the specific purpose of providing assistance to
the governmental agency during the transitional period
following retirement, but only if all of the following
conditions are met:

"(1l) The contract does not extend for more than
three months following the date of retirement.

"(2) The retiree is at all times in compliance with
Section 36-27-8.2.

"(3) The compensation paid to the retiree through
the contract, when combined with the monthly retirement
compensation paid to the retiree, does not exceed the gross
monthly compensation paid to the retiree on the date of
retirement.

"(4) The contract is submitted to and approved by

the Bireeter director of the Ethies Coemmissien commission as

satisfying the above conditions p¥rier—+te before the date the
retiree begins work under the contract.

"(e) Notwithstanding subsection (d), a municipality
may rehire a retired law enforcement officer or a retired
firefighter formerly employed by the municipality at any time
to provide public safety services if all of the following
conditions are satisfied:

"(1) A local law is enacted authorizing the rehire
of retired law enforcement officers or firefighters formerly

employed by the municipality.
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The municipality rehiring a retiree provides a

1] (2)

to the

(1)

copy of the local law referenced in subdivision

Director of the Ethics Commission.

3

Upon a determination to rehire a retired law

" (3)

the municipality

enforcement officer or firefighter,

immediately provides notice to the Director of the Ethics

6

Commission that the former employee is being rehired.

7

No public official or public employee who

\\(f)

or

audit,

personally participates in the direct regulation,

partnership,

corporation,

investigation of a private business,

10

within two years of his or her
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Oor person
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shall solicit or =eeept

departure from such employment,

12

emptoyment—with receive a thing of value from sweh the private

13

For

or person individuat.

corporation, partnership,

business,

14

Section 36-25-1(b) (4)c.3.

the purposes of this subsection,

15

does not apply.
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"(g) Nothing in this chapter shall be deemed to
limit the right of a public official or public employee to
publicly or privately express his or her support for, or to
encourage others to support and contribute to, any candidate,
political committee as defined in Section 17-5-1, referendum,

ballot gquestion, issue, or constitutional amendment.

"(h) No former member of the House of

Representatives or the Senate of the State of Alabama shall be

extended floor privileges of either body in a lobbying

capacity.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill improves and clarifies the revolving door
provisions 1in the Act. This section prohibits the actions of
former public officials for specific periods of time.
Specifically, a former public official cannot lobby his or her
former government office during the term to which he or she
was elected - nor may he or she do so for two years following
the end of the term, regardless of whether the person served
the entire term. The language 1in this section relating to
current public officials was moved to Section 23. Exceptions
were granted to attorneys practicing in non-1obbying
capacities, part of which was the deletion of former section
(9).

"§36-25-14.

"(a) In accordance with this chapter, all persons

who met any of the following qualifications during any part of
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the preceding calendar

year shall complete and file with the

commission a statement

of economic interests for the preceding

calendar year by April 30: A—statement—of ecconomie—interests
p . o C O CCTITT T T C L o O U T 1O LT ITTC T LTS CO
ah 11 =~ oSam ] +a A £ A 9 A~~~ AN ot oo A~ N ~
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ATTORNEY GENERAL’S ANNOTATIONS:

This bill

statements of economic interests.

of filers by approximately fifty percent

significantly

changes the section on

First, it reduces the number

(50%). Second, it

adds a filing requirement to certain classes of people who are

not currently required to file such a statement,
positions with access to sensitive,
therefore require greater transparency.

procedure to exempt other classes of employees,

but who hold
non-public information and
Thirdly, it provides a

subject to

certain established criteria.

" 3 3 3
(1) All eteeted public officials at—the—states
PP EE A R ) miirm 1 o~ ] 1laszal £ oovzarmamandt LV i SNNE I
\.,\JLALLL__Y, A\ - lllL«lLl_L\.z_LtJLaL_L - \'4 - O \juv TTTIT TTC A\ = CTIT J -
" H 3
(2) Any—persern—appointed—as—a All public employees
£L£21 ~2 1 A Sz Ao mir] 7o o o a4 o mir] 7 ENE S 2
|\ N S S W Sy @ g aATTE QLLL_Y tJC.LQU CllltJ_LU_YC\J. &y (=8 tJLalLJ_L_L\.' CllltJ_LU_YCC (& e I
ISR PP EE A R ) miirm g o~ ] 1laoszal £ oovzaramandt »r +hag e
Ql—ul—c, \.r\JL«llll—_Y, A\ = lllL«lll_L\.'_LtJLzL_L OV O A - \j\JVC.LlllllCllL_ A\ - CT I 110

of which is seventy-five thousand dollars

annually,

year to reflect changes in the U.S.

t+es who occupyies a position whese the base pay

($75,000) or more

as adjusted by the commission by January 31 of each

Department of Labor's

Consumer Price Indexs or a successor index.

Page 107



© 00 ~N oo o B~ W N

S T N B N N T N T N e N e N N N T i o e =
©® ~N o B~ W N kP O © 0o N o o~ W N Pk O

Hh
l__l
l__l
j
o}

"(3) All candidates+—provided—the statement

H
()]

n +h Ao+ + candl Ao+ £ 1 A . + I T T L
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"(4) All Mmembers of the Alabama Ethics Commissions.

"(5) All members of any state appeointed -members—of
boards; and or commissions commission, having——statewide

17 ada ~+
\> =

Foris tEteorn—tbut exeluwding not members of state boards or

commissions that are exclusively advisory in nature or

operation selelyadviseorybeoards).

"{5>(6) All full-time nonmerit employees, but not

those employed in maintenance, janitorial, ether—thanthese

mi ] PPN I TR N TR N NN o Aalara A o
CpP Oyt Tt ari tChiantCe;—Cr e Car7—5SCCEC

similar positions.

"(7) All employees of the Legislature, Judicial

Branch, and Office of the Governor, but not those employed in

maintenance, janitorial, or similar positions.

"(8) All city or county school superintendents,

school board members, principals, or school administrators.

"(9) Any person who is a public official or public

employee, regardless of his or her base pay, who occupies a

position in which any of the following circumstances exist:

"a. The person’s primary duty is to invest public

funds, but not a public employee that merely handles money,

lawful United States currency, or checks as part of his or her

job duties.

"b. The person has the power to grant or deny land

development permits.
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"c. The person is a purchasing or procurement agent

having the authority to make any purchase, but not a public

employee who merely handles money, lawful United States

currency, or checks as part of his or her job duties.

"d. Any portion of the person's responsibilities

include the awarding of grants.

"e. 1. Subject to subparagraph 2., the person serves

full-time as a supervisor, including, but not limited to, an

employee serving as a chief county or municipal clerk, a chief

county or municipal manager, a chief county or municipal

administrator, a chief county or municipal administrative

officer, a chief or assistant county or municipal building

inspector, a chief of police, a fire chief, a director or an

assistant director of a state agency, a chief financial or

accounting director, a chief grant coordinator, or other

similar supervisory position.

2. Except where otherwise required by this section,

the commission may exempt any class of public employee

supervisor from the requirements of this section, so long as

the commission unanimously votes to exempt the class of

supervisors and the Attorney General provides written

approval, and the commission determines all of the following

factors exist:

“ (i) The average base pay for the class of

supervisor is substantially less than seventy five thousand

dollars ($75,000).

“(ii) The number of persons occupying the class of

supervisor is substantially greater than other classes.
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The class of supervisor is limited to public

“(iid)

employees at the county or municipal level of government

The class of supervisors consists of

A\ (lV)

intermediate or middle level management

4

The commission shall publish a document setting

\\3.

forth its consideration of the factors specified in

Following the written approval of an exemption

subparagraph 2.

the vote of the

The document,

for a class of supervisor.

8

and the written approval of the Attorney General

commission,

9

are public records.
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The commission shall adopt a statement of
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TIrcC T T o T o,

economic interest form for public officials and candidates by

The form shall be submitted under penalty of perjury by

rule.

9

Fhe

at a minimum,

the person making the filing. The form,

10

the following

statement shall eentain also require,

11

information on the persern public official or candidate making

12

the filing

13

ATTORNEY GENERAL’S ANNOTATIONS:

14

The paragraphs below 1ist the minimum information

15

that public officials and candidates for public office must

16

The commission

disclose 1in a statement of economic Iinterest.

17

form for the disclosure of such

is required to develop a

18

information through its public administrative procedures. The

19

disclosure of additional

require the

also

commission may

20

consistent with the provisions and purposes of

information,

21

through its public administrative procedures.

this Act,

22

name

4

and residential address+—business

Name,

" (l)

23

4

of living spouse and dependents

el
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and addresssy
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ard

name of living adult children,+ mame—of parents,
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rame—of and living parents of spouse.

7

siblings,
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including

public office currently held by the public official,

the date the public official was elected or appointed to the

3

the date of expiration of the public official’s

public office,

current term of office, and, if the public official has

5

the date of the

resigned or been removed from public office,

resignation or removal.

A list of each entity of which the public

" (2)

or a family member of the official or

candidate,

official,

9

board of director

partner,

owner,

candidate is an officer,

10

or the

consultant,

independent contractor,

member, employee,

11

holder of more than five percent of the fair market value of

12
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fees,

salaries,

" (3)

16

and other compensation to the

profits, commissions,

dividends,

17

or spouse of the public official

candidate,

public official,

18

from any business with which the public official

or candidate,

19

in excess of one thousand five

or candidate i1s associated,
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aaddittronat—business—teo—this—Iistings Indebtedness associated

with the homestead of the person filing is exempted from this
disclosure requirement.

"(8) A list of any contracts, including real estate

or lease agreements, the parties to which include both the

public official, family member of the public official, or

entity specified pursuant to subdivision (2) and any federal,

state, county, or municipal government agency, board,

commission, department or any other governmental entity. The

listing shall include the identity of the parties to the

contract, the amount agreed to or paid under the terms of the

contract, and a description of the contract.

"(9) A list of all matters in which the public

official did not vote or participate because of a conflict of

interest, including a description of the matter, a description

of the conflict of interest, and the date on which the public

official knew the conflict of interest existed.

"(10) A list of economic development functions,

educational functions, or widely attended events the public
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official attended if a person or business, other than the

State of Alabama, or the public official making the filing,

paid in excess of fifteen hundred dollars ($1,500), in whole

or in part, for the public official to attend. This listing

shall include the name and date of the event, the address of

the event, the identity of the person or business that paid

for the public official to attend, and the amount paid by the

person or business for the public official to attend.

"(c) The commission shall adopt a statement of

economic interest form for public employees by rule. The form

shall be 102 submitted under penalty of perjury by the person

making the filing. The form, at a minimum, shall contain the

following information on the public employee making the

filing:

ATTORNEY GENERAL’S ANNOTATIONS:

The paragraphs below 1list the minimum floor that
public employees must disclose. The commission 1is required to
develop a form through 1its public administrative procedures.
This bill recognizes that public employees are typically less
powerful and less influential than public officials and should
therefore not be required to disclose as much information. The
commission may require the disclosure of additional
information, consistent with the provisions and purposes of
this Act, through its public administrative procedures.

"(1) The name and residential address of the public

employee and family members of the public employee.

"(2) A list of each entity of which the public

employee or a family member of the public employee is an

officer, owner, partner, board of director member, employee,
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independent contractor, consultant, or the holder of more than

five percent of the fair market value of the business.

"(3) For each entity listed in subdivision (2),

whether the amount of income, salaries, fees, dividends,

profits, commissions, and other compensation to the public

employee or family member of the public employee was greater

than ten thousand dollars ($10,000).

"(4) A list of any contracts, including real estate

or lease agreements, the parties to which include both the

public employee, family member of the public employee, or any

entity specified pursuant to subdivision (2) and any federal,

state, county, or municipal government agency, board,

commission, department or any other government entity. The

listing shall include the identity of the parties to the

contract and whether the contract is in excess of ten thousand

dollars ($10,000).

"(5) A list of any consulting or other similar

services rendered by the public employee or spouse of the

public employee on behalf of any person or business,

regardless of whether the services rendered were performed

inside or outside the State of Alabama. This list does not

include the services of an attorney representing a client

before the judicial branch or a regulatory body, provided that

the attorney’s representation of his or her client does not

include lobbying. This list shall include a description of the

services, the identity of the person or business who paid for

the services, and whether the amount paid for the services

rendered by the public employee or the spouse of the public

employee was in excess of ten thousand dollars ($10,000).
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“(6) The public employee shall also disclose family

relationships with lobbyists and principals in a manner set

forth by the commission in accordance with this section.

"{e)r(d) Filing required by this section shall
reflect information and facts in existence at the end of the
reporting year.

"{eb-(e) If the information required herein 1is not

filed as required, the commission shall do all of the

following: nmetify—thepubliecoffieialor publiec—employee

Ho!

+ o Eo] nAa +h
(> T 0Ho—t

He
H=
q
@D

ATTORNEY GENERAL’S ANNOTATIONS:

The paragraphs below 1ist the procedure by which
this section 1s enforced. First, non-filers and their
employers or sSupervisors are notified in writing of their
failure to file no later than August 1St (or 93 days after the
due date). Next, non-filers are listed on a public document no
later than October 1St (or 154 days after the due date). Then,
the Commission must send out orders to the non-filers by
December 15t (or 215 days after the due date) to appear at the
next Commission meeting to show cause for their failure to
file. The Commission must then refer any non-filer who does
not show up or fails to show good cause for prosecution to the
Attorney General or appropriate district attorney no later

than the first Commission meeting held after December 31st (245

Page 121



© 00 ~N oo o B~ W N

N T S T T N T N T N T N R N R N R e T T = S ~ S S S S T
© ® N o O R W N B O © N o U~ W N Rk O

days after the due date). A final deadline is imposed for all
non-filers, such as persons who received a brief extension
after demonstrating good cause, of March 1st (or 305 days from
the due date). At that time, all non-filers are referred for
prosecution. To ensure timely prosecution, the two-year
statute of limitations does not begin to accrue until referral
by Commission or by the March 15t final deadline.

This bill modifies existing law to prohibit
intentionally false material statements by filers 1in their
forms. While this crime exists under current law, this bill
incorporates the language commonly used 1in perjury or other
false statement statutes.

"(1) No later than August 1 of each calendar year,

notify, in writing, the public official, public employee, or

candidate, with a copy to the head of the state, county, or

municipal agency with which the person is employed, as to his

or her failure to file the information required in this

section. The public official or public employee shall have

until midnight on August 1 of that calendar year to file the

required information.

"(2) No later than October 1 of each calendar year,

release publicly a list of the public officials, public

employees, and candidates that have not filed the required

information.

"(3) No later than December 1 of each calendar year,

order any public official, public employee, or candidate who

has not filed the required information to appear at the next

regular open meeting of the commission to show good cause for

his or her failure to file the required information. If the
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required information is filed before the date on which the

person was ordered to appear, the person is excused from his

or her appearance.

"(4) At the next regular open meeting occurring

after December 31 of each calendar year, identify any person

who either failed to appear pursuant to subdivision (3) or

failed to show good cause and vote to refer such matter to the

Attorney General or the district attorney for the appropriate

jurisdiction. The commission may also impose a fine on any

public official or candidate, not to exceed one thousand

dollars ($1,000), or on any public employee, not to exceed two

hundred and fifty dollars ($250), who fails to appear or fails

to show good cause. If a person appears before the commission

and shows good cause, the commission may grant an extension

for the person to file the required information, but the

extension shall not be later than the next regular open

meeting following the person’s appearance.

"(5) No later than March 1 of each calendar year,

vote to refer to the Attorney General or the district attorney

for the appropriate jurisdiction all matters where a person

has failed to file the required information for the previous

calendar year.

" AN Nnoaranr 21 EEEANE IR AN I BN Nnoacala~t o
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1T e~1404 Stz 9Lt g Ay T S0 o +h oo~ o1 Ao o] ISEERLS
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Any person who intentionally makes a materially false,

fictitious, or fraudulent statement or representation in his
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or her statement of economic interest, upon conviction, shall

be guilty of a Class C felony.

"(g) Except as provided in subsection (f), A any

public employee persen who intentionally violates any

provision of this section, upon conviction, shall be guilty of

a Class A misdemeanor. fimaneialdisclosure—filing reguirement

£ +h1ao Aoty a1 1 ISEEN A WoWE S S Adma g ot o g a1~
Or—CtrrrSs Chagptetr —Stiaorr— oC—S oottt co——atitritrocrac v e =11eSS
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ey 1+ £ o Olaca N m-a aodamaary Ao r It h
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ATTORNEY GENERAL’S ANNOTATIONS:

The above penalty provision excludes the intentional
false statement crime section, but makes all convicted non-
filer public employees guilty of a Class A misdemeanor.

"(h) Except as provided in subsection (f), any

public official or candidate who intentionally violates any

provision of this section, upon conviction, shall be guilty of

a Class D felony.

ATTORNEY GENERAL’S ANNOTATIONS:

The above penalty provision excludes the intentional
false statement crime section, but makes all convicted non-
filer public officials guilty of a Class D felony, which

results in his or her removal from office.

"(i) Notwithstanding any other provision of law, the

venue for any violation of this section shall be in Montgomery

County, Alabama.

"(9J) Notwithstanding any other provision of law, the

statute of limitations for failing to file the required

information shall not begin to run until the commission has
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voted to refer the matter to the Attorney General or the

district attorney for the appropriate jurisdiction. If the

matter was not referred by the commission, then the statute of

limitations shall begin to run on the date that the commission

was required to refer the matter pursuant to this section.

" (k) Notwithstanding any other provision of law, a

public official or candidate may not use any funds from any

contribution reported under Chapter 5 of Title 17 or a

contribution to an inaugural or transition committee, any

funds from any campaign contribution for a federal election

which is otherwise lawful, or funds from any legal defense

fund to pay any fine levied by the commission under this

section.

"(1l) The commission may develop and implement

statement of economic interest forms that are consistent with

the requirements of this section, including, but not limited

to, requiring supplemental or additional information

reasonably related to the requirements of this section. The

commission may not excuse or exempt any person from any filing

requirement, except as otherwise provided in this section.

"(m) The commission shall implement reasonable

measures to ensure the safety of minor children and law

enforcement personnel and to protect against identity theft,

including the following:

"(1) Redacting certain information submitted by any

person in law enforcement, including a prosecutor and a member

of his or her staff.
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"(2) Redacting the street number and street name,

but not the city, county, state, or zip code, from any address

submitted by any person.

"(3) Redacting any information that directly relates

to minor children.

"(4) Redacting any information that has a

substantial likelihood of exposing any person to identify

theft.

"(5) Redacting any other information from public

scrutiny which would potentially endanger any person; subject

any person to identity theft; irreparably harm the business or

professional activity of a person; or violate any person’s

constitutional rights, so long as the redaction is approved in

writing by a unanimous vote of all of the members of the

commission and by the Attorney General.

ATTORNEY GENERAL’S ANNOTATIONS:

The above paragraph 1s 1intended to allow lawful
redaction of information that should not be public.

"(n) Any person may request, in writing with a copy

to the Attorney General, that the commission redact any

information required to be disclosed under this section if the

disclosure of such information would potentially endanger any

person, irreparably harm the business or professional

activities of the person, or violate the person’s rights under

the Constitution of Alabama of 1901, or the United States

Constitution. Such a request must be approved in writing by a

unanimous vote of all of the members of the commission and by

the Attorney General.

ATTORNEY GENERAL’S ANNOTATIONS:
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The above paragraph is intended to be a safety valve
to prevent the disclosure of information that should not be
public for compelling reasons.

" (o) The commission may require the head of any

state, county, or municipal agency or department to provide

the commission with a list of persons employed by the agency

or department who are required to complete a statement of

economic interest form for each calendar year.

"(p) For purposes of this section, the redaction of

any information exempts the information from the requirements

of Section 36-12-40.

ATTORNEY GENERAL’S ANNOTATIONS:

The above paragraph exempts redacted information
from being considered a public record.

A\Y

(q) For purposes of this section, a person who is

not otherwise a public official who is appointed to an

unelected and uncompensated position at the county or

municipal level of government or their instrumentalities,

including governmental corporations, shall file a form

pursuant to subsection (c).

"§36-25-15.
"(a) Candidates at every level of government shall

file a completed statement of economic interests form for the

previous calendar year with the State FEthies Commission

commission simultaneously with the date such candidate files

his or her qualifying papers with the appropriate election
official or in the case of an independent candidate, the date
the person complies with the requirements of Section 17-9-3.

Nothing in this section shall be deemed to require a second
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filing of the person's statement of economic interests if a
current statement of economic interests is on file with the
commission.

"(b) Each election official who receives a
declaration of candidacy or petition to appear on the ballot
for election from a candidate shall, within five days of the
receipt, notify the commission of the name of the candidate,

as defined in this chapter, and the date on which the person

became a candidate. Fhe—ecommissieon shaltt—within Within five

business days of receipt of such notification, the commission

shall notify the election official whether the candidate has

complied with the provisions of this section.

"(c) Other provisions of the law notwithstanding, if
a candidate does not submit a statement of economic interests
or, when applicable, an amended statement of economic
interests in accordance with the requirements of this chapter,
the name of the person shall not appear on the ballot and the
candidate shall be deemed not qualified as a candidate in that
election. Notwithstanding the foregoing, the commission may,
for good cause shown, allow the candidate an additional five
days to file such statement of economic interests. If a
candidate is deemed not qualified, the appropriate election
official shall remove the name of the candidate from the
ballot.

"§36-25-17.

"(a) Every governmental agency head shadd, within 10
days, shall file reports with the commission on any matters
that come to his or her attention in his or her official

capacity which constitute a violation of this chapter. Nothing
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in this chapter prohibits the director or a member of the

commission from reporting to the Attorney General or the

district attorney for the appropriate jurisdiction any matter

that constitutes a violation of this chapter which comes to

his or her attention in his or her official capacity

" (b) Governmental agency heads shall cooperate in
every possible manner in connection with any investigation or
hearing, public or private, which may be conducted by the
commission.

"§36-25-18.

"(a) A person may not lobby unless registered

pursuant to this section.

"{a) (b) Every lobbyist shall register by filing a

form prescribed by the commission no later than January 31 of
each calendar year or within 10 days after the first

undertaking requiring such registration. Each lobbyist—exeept

bl i o mir] 7 o BN 1 + o
PO C—ChpTroOoy o wirto—arS—=0C T

s+ shall pay an annual fee of

IS
one hundred dollars ($100) on or before January 31 of each
calendar year or within 10 days of the first undertaking
requiring such registration.

") (c) The commission shall adopt a registration

form. The form, at minimum, shall require the following

information. The—registration—shall be in—writing—oandshall

P S, N £
TTITCCTITTT T -

"(1l) The registrant's full name and business
address.

"(2) The registrant's normal business and address.

"(3) The full name and address of the registrant's

principal or principals.
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"(4) The listing of the categories of subject
matters on which the registrant is to communicate directly
with a member of the legislative body to influence legislation
or legislative action.

"(5) If a registrant's activity is done on behalf of
the members of a group other than a corporation, a categorical
disclosure of the number of persons of the group as follows:
1-5; 6-10; 11-25; over 25.

"(6) A statement signed by each principal that he or
she has read the registration, knows its contents and has
authorized the registrant to be a lobbyist in his or her
behalf as specified therein, and that no compensation will be
paid to the registrant contingent upon passage or defeat of
any legislative measure.

"{e)»(d) A registrant shall file a supplemental
registration indicating any substantial change or changes in
the information contained in the prior registration within 10
days after the date of the change.

"(e) After the effective date of the act adding this

subsection, a person convicted of a felony violation of this

chapter may not register as a lobbyist, regardless of whether

a pardon has been issued by the Board of Pardons and Paroles,

and a person registered as a lobbyist who is convicted of a

felony violation of this chapter shall forfeit his or her

registration immediately upon conviction.

ATTORNEY GENERAL’S ANNOTATIONS:

The above paragraph prohibits any person convicted
of a violation of this Act after this bill is passed from ever

registering as a lobbyist.
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"§36-25-19.

"(a) Every person registered as a lobbyist pursuant
to Section 36-25-18 and every principal employing any lobbyist
shall file with the commission a report provided by the
commission pertaining to the activities set out in that

section. The commission may require or permit a principal to

file one report that includes all who are principals by virtue

of their role within the entity. The report shall be filed

with the commission no later than January 31, April 30, July
31, and October 31 for each preceding calendar quarter, and
contain, but not be limited to, the following information:

"(1l) The cost of those items excluded from the
definition of a thing of value which are described in Section
36-25-1(b)41 c. and d. and which are expended within a 24-hour
period on a public official, public employee, and members of
his or her respective household in excess of two hundred fifty
dollars ($250) with the name or names of the recipient or
recipients and the date of the expenditure.

"(2) The nature and date of any financial
transaction between the public official, candidate, or member
of the household of such public official or candidate and the
lobbyist or principal of a value in excess of five hundred
dollars ($500) in the prior quarter, excluding those financial
transactions which are required to be reported by candidates
under the Fair Campaign Practices Act as provided in Chapter
22#4 5 (commencing with Section ++-22A—%+ 17-5-1) of Title 17.

"(3) A detailed statement showing the exact amount
of any loan given or promised to a public official, candidate,

public official or candidate.
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"(4) A detailed statement showing any direct
business association or partnership with any public official,
candidate, or members of the household of such public official
or candidate; provided, however, that campaign expenditures
shall not be deemed a business association or partnership.

"(b) Any person not otherwise deemed a lobbyist
pursuant to this chapter who negotiates or attempts to
negotiate a contract, sells or attempts to sell goods or
services, engages or attempts to engage in a financial
transaction with a public official or public employee in their
official capacity and who within a calendar day expends in
excess of two hundred fifty dollars ($250) on such public
employee, public official, and his or her respective household
shall file a detailed quarterly report of the expenditure with
the commission.

"(c) Any other provision of this chapter to the
contrary notwithstanding, no organization whose officer or
employee serves as a public official under this chapter shall
be required to report expenditures or reimbursement paid to
such officer or employee in the performance of the duties with
the organization.

"§36-25-23.

"(a) No public official eleetedtoaterm of office

shall serve for a fee, reward, or other compensation, in

addition to that received in his or her official capacity, as

a lobbyist or otherwise represent a client, including his or

her employer, before any legislative body, the Office of the

Governor for the State of Alabama, any executive department or

agency, any regulatory body, any governmental agency, any
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or

public employee,

"{er (b) No public official,

18

group of public officials or public employees shall solicit

19

any lobbyist to give—any—thing offer or provide anything,

20

to any

whether or not the thing solicited is a thing of wvalue,

21
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person or entity for any purpose,
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except for either of the following:

n
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23

A contribution reported under Chapter 5 of

" (l)

24

Title 17 or a contribution to an inaugural or transition

25

or a campaign contribution for a federal election

committee,

26

which i1s otherwise lawful.

27

Items of de minimis value.

" (2)

28

Page 133



© 00 ~N oo o B~ W N

N T S T T N T N T N T N R N R N R e T T = S ~ S S S S T
© ® N o O R WN P O © 0N o U~ W N Rk O

"{e-(c) No principal or lobbyist shall accept
compensation for, or enter into, a contract to provide
lobbying services which is contingent upon the passage or
defeat of any legislative action.

"(d) Except where the privilege against self-

incrimination under the Constitution of the State of Alabama

or the United States applies, any member of the Legislative or

Executive Branch, lobbyist, subordinate of a lobbyist, or a

principal, who intentionally fails to report a violation of

this section to the commission, upon conviction, shall be

guilty of a Class A misdemeanor.

"§36-25-24.

"(a) A supervisor shall not discharge, demote,
transfer, or otherwise discriminate against a public employee
regarding such employee's compensation, terms, conditions, or
privileges of employment based on the employee's reporting a
violation, or what he or she believes in good faith to be a
violation, of this chapter or giving truthful statements or
truthful testimony concerning an alleged ethics violation.

"(b) Nothing in this chapter shall be construed in
any manner to prevent, e¥ prohibit, or otherwise limit a
supervisor from disciplining, discharging, transferring, or
otherwise affecting the terms and conditions of a public
employee's employment so long as the disciplinary action does
not result from, or is in no other manner connected with, the
public employee's filing a complaint with the commission,
giving truthful statements, and truthfully testifying.

"(c) No public employee shall file a complaint or

otherwise initiate action against a public official or other
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public employee without a good faith basis for believing the
complaint to be true and accurate.

"(d) A supervisor who is alleged to have violated
this section shall be subject to civil action in the circuit
courts of this state pursuant to the Alabama Rules of Civil
Procedure as promulgated by the Alabama Supreme Court.

"(e) A public employee who files a complaint against

a supervisor without a good faith belief in the truthfulness

and accuracy of & the complaint filed against—a superviser;

shall be subject to a civil action in the circuit courts in
the State of Alabama pursuant to the Alabama Rules of Civil
Procedure as promulgated by the Supreme Court. Additionally, a

public employee who files a complaint against a supervisor

without & the good faith belief in the truthfulness and

accuracy of a complaint as—filedagainst—a superviser shall be
subject to appropriate and applicable personnel action.

"(f) Nothing in this section shall be construed to
allow a public employee to file a false complaint to prevent,
mitigate, lessen, or otherwise to extinguish existing or
anticipated personnel action by a supervisor. A public

employee who witd+fudtly intentionally files such a complaint

against a supervisor shall, upon conviction, be guilty of the
crime of false reporting.

"§36-25-26.

"(a) No person, for the purpose of influencing
legislation, may do either of the following:

"(1) Knowingly or wildtfully intentionally make any

false statement or misrepresentation of the facts to a member

of the Legislative or Executive Branch.
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"(2) Krpowing With knowledge that a document £e

contains a false statement, cause a copy of the document to be
received by a member of the Legislative or Executive Branch
without notifying the member in writing of the truth.

"(b) Any member of the Legislative or Executive

Branch who acts or refrains from acting, in his or her

official capacity in reliance on a materially false statement,

material misrepresentation, a document containing a materially

false statement, or other conduct constituting a violation of

subsection (a) shall report the violation to the commission

upon discovery of the falsity of such statement,

representation, or document. For purposes of this subsection,

any member who intentionally fails to comply with this

subsection, upon conviction, shall be guilty of a Class A

misdemeanor.

"§36-25-27.

"(a)4d)r Except as otherwise provided—any—person

suab3eet—te in this chapter, the following penalties apply to

any violation of this chapter:

"(1) Any person subject to this chapter who

intentionally violates any provision of this chapter ethesr
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tHen—shatd, upon conviction, shall be guilty of a
Class B felony.

ATTORNEY GENERAL’S ANNOTATIONS:

The above paragraph does not change existing law.
Intentional violations of this Act, except where a specific

penalty is otherwise set forth, are Class B felonies.
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"(2) Any person subject to this chapter who

knowingly, recklessly, or with criminal negligence violates

any provision of this chapter ether—than theose for which =

narat Nnaltsz 30 rmaeyarzs A~ £
oty TS PO vIaCo—=

conviction, shall be guilty of a Class A misdemeanor.

ATTORNEY GENERAL’S ANNOTATIONS:

The above paragraph does not change existing law.
Violations of this Act that are done with any level of
criminal intent, except for intentional violations or where a
specific penalty is set forth, are Class A misdemeanors. The
levels of criminal 1intent have been expressly added and
defined in this bill.

"(3) Any person subject to this chapter who
knowingly violates any disclosure requirement of this chapter
shatd, upon conviction, shall be guilty of a Class A
misdemeanor.

ATTORNEY GENERAL’S ANNOTATIONS:

The above paragraph does not change existing law.
Violations of this Act <related to the disclosure of
information are Class A misdemeanors.

"(4) Any person who knowingly makes or transmits a
false report or complaint pursuant to this chapter shatd, upon
conviction, shall be guilty of a Class A misdemeanor and shall
be liable for the actual legal expenses incurred by the
respondent against whom the false report or complaint was
filed.

"(5) Any person who knowingly, recklessly, or with

criminal negligence makes false statements to an employee of

the commission or to the commission itself pursuant to this
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chapter withowvt—reasen—teobelieve—the aeecuracy of—+the
statements shaltd, upon conviction, shall be guilty of a Class
A misdemeanor.

ATTORNEY GENERAL’S ANNOTATIONS:

The above paragraph does not change existing law.
Violations of this paragraph that are done with any level of
criminal intent, except for intentional violations or where a
specific penalty is set forth, are (Class A misdemeanors. The
levels of criminal 1intent have been expressly added and
defined in this bill.

"(6) Any person subject to this chapter who
intentionally violates this chapter relating to secrecy shaltd,
upon conviction, shall be guilty of a Class C felony.

"(7) Any person subject to this chapter who
intentionally fails to disclose information required by this

chapter shatd, upon conviction, shall be guilty of a Class A

" b Th oaommT oo A 2 fFf At a0 A A ¥ v a + sz o
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If a respondent petitions the commission or if the respondent

and the Attorney General or district attorney having

jurisdiction agree, the commission, by unanimous vote of the

members present, may administratively resolve a complaint

filed pursuant to this chapter for minor violations. The
commission may d+ewy impose an administrative penalty not to

exceed emne—thousanddetlars—{51;-0606) six thousand dollars

($6,000) for any minor violation of this chapter ineludinegs
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cconomie—dnterests+ In addition to any

administrative penalty, Fhe the commission shall—nr—additien

to—anyv—administrativepenattyyr order restitution in the amount

of any economic loss to the state, county, and municipal

governments and their instrumentalities and sweh, when

collected, the restitution shall when—eelleeted be paid by the

commission+ to the entity having the economic loss. Fa—any
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its attorney, shall institute proceedings to recover any
penalties or restitution or other such funds so ordered
pursuant to this section which are not paid by, or on behalf
of, the public official or public employee or other person who
has violated this chapter. Nothing in this section shall be
deemed in any manner to prohibit the commission and the
respondent from entering into a consent decree settling a
complaint which has previously been designated by the
commission for administrative resolution, so long as the
consent decree is approved by the commission. If the
commission, the respondent, and the Attorney General or
district attorney having jurisdiction, all concur that a
complaint is deemed to be handled administratively, the action
shall preclude any criminal prosecution pursuant to this
chapter at the state, county, or municipal level.

ATTORNEY GENERAL’S ANNOTATIONS:
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This bill improves existing law by increasing the
maximum fine for an administrative resolution from $1,000 to
$6,000. This 1s consistent with the maximum fine available for
misdemeanors and the structure of offenses, penalties, and
minor violation criteria in this bill.

"(c) The enforcement of this chapter shall be vested
in the commission; provided, however, nothing in this chapter
shall be deemed to limit or otherwise prohibit the Attorney
General or the district attorney for the appropriate
jurisdiction from enforcing any provision of this chapter as
they deem appropriate. In the event the commission, by
majority vote, finds that any provision of this chapter has
been violated, the alleged violation and any investigation
conducted by the commission shall be referred to the district
attorney of the appropriate jurisdiction or the Attorney
General. The commission shall provide any and all appropriate
assistance to such district attorney or Attorney General. Upon
the request of such district attorney or the Attorney General,
the commission may institute, prosecute, or take such other
appropriate legal action regarding such violations, proceeding
therein with all rights, privileges, and powers conferred by

law upon assistant attorneys general. The fact that the

commission declined to investigate a complaint for any reason,

investigated a complaint before closing the matter for any

reason, did not hold a vote determining probable cause, or

voted that there was not probable cause for a violation shall

not be a prerequisite or a bar to obtaining an indictment from

any grand jury of this state for any violation of this

chapter. Nor shall any of those facts constitute a defense to
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a violation of this chapter in a criminal case or constitute

the legal basis for the dismissal of an indictment. No

evidence of these facts is admissible at a trial in any

criminal case for a violation of this chapter, provided that

an indictment was returned by a grand jury of this state.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill recognizes that a finding of probable
cause by the Ethics Commission 1is not, and should not, be
required before an indictment by a grand jury may be returned
for a violation of the Act. The right to be 1indicted by a
grand jury for any felony 1is protected by the Alabama State
Constitution. See Ala. Const. Art. I, § 8.

"(d) Nothing in this chapter limits the power of the
state to punish any person for any conduct which otherwise
constitutes a crime by statute or at common law.

"(e) The penalties prescribed in this chapter do not
in any manner limit the power of a legislative body to
discipline its own members or to impeach public officials and
do not limit the powers of agencies, departments, boards, or
commissions to discipline their respective officials, members,
or employees.

"(f) Each circuit court of this state shall have
jurisdiction &f in all cases and actions relative to judicial
review, violations, or the enforcement of this chapter, and
the venue of any action pursuant to this chapter shall be in
the county in which the alleged violation occurred, or in
those cases where the violation or violations occurred outside
the State of Alabama, in Montgomery County. In the case of

judicial review of any administrative decision of the
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commission, the commission's order, rule, or decision shall be
taken as prima facie just and reasonable and the court shall
not substitute its judgment for that of the commission as to
the weight of the evidence on questions of fact except where
otherwise authorized by law.

"(g) Any felony prosecution brought pursuant to this
chapter shall be commenced within fewr six years after the
commission of the offense.

"(h) Any misdemeanor prosecution brought pursuant to
this chapter shall be commenced within two years after the
commission of the offense.

"(1) Nothing in this chapter is intended to, nor 1is
to be construed as, repealing in any way the provisions of any
of the criminal laws of this state.

"(j) It is not a defense to any prosecution under

this chapter that the violation or any part thereof occurred

outside the State of Alabama or involved non-public funds.

ATTORNEY GENERAL’S ANNOTATIONS:

This bill does not change existing law. See Fitch v.
State, 851 So.2d 103 (Ala. Crim. App. 2001).

"(k) All things of value and all personal gain that

form the basis for a criminal charge under this chapter shall

be recoverable as restitution to the state upon conviction.

Any restitution ordered pursuant to this section shall be paid

to the state General Fund."

ATTORNEY GENERAL’S ANNOTATIONS:

This bill improves existing law by prohibiting a

convicted person from retaining any ill-gotten gains and then
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provides that anything recovered shall be paid to the General
Fund.

Section 9. Although this bill would have as its
purpose or effect the requirement of a new or increased
expenditure of local funds, the bill is excluded from further
requirements and application under Amendment 621, now
appearing as Section 111.05 128 of the Official Recompilation
of the Constitution of Alabama of 1901, as amended, because
the bill defines a new crime or amends the definition of an

existing crime.
Section 10. Sections 36-25-1.1 and 36-25-6 of the

Code of Alabama 1975, are repealed.
Section 11. This act shall become effective
immediately following its passage and approval by the

Governor, or its otherwise becoming law.
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